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United States Court of Appeals for the 

District of Columbia 


No. 6626. ! 

| 

Davis Trust Company, Trustee, et al., Appellants, 


vs. 


i 

Cary A. Hardee, Receiver of the Federal-Anlerican 
National Bank and Trust Company, et aj. 


a Supreme Court of the District of Columbia. 

In Equity. 

1 

i 

No. 57,865 

i 

i 

Davis Trust Company, Trustee; Davis Trust Company, and 
Davis Elkins, Executors, and Davis Elkins, Gjeorge F. 

Snyder, Rudolph H. Yeatman, Margaret Bee, Plaintiffs, 

i 

vs. j 

Cary A. Hardee, Receiver of the Federal-American Na- 
tional Bank and Trust Company; Hamilton .National 
Bank, a Corporation; John Poole, Former Conservator 
of the Federal-American National Bank and Trqst Com¬ 
pany, and J. F. T. O’Connor, Comptroller of the Cur¬ 
rency of the United States, Defendants. j 

j 

| 

United States of America, ! 

• 7 

District of Columbia , ss: 

Be it remembered, That in the Supreme Coui^t of the 
District of Columbia, at the City of Washington* in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Amended Bill of Complaint for Accounting, Injunc¬ 

tion and Other Purposes. 

Filed March 6, 1935. 

In the Supreme Court of the District of Columbia. 

Equity. 

No. 57,865 

Davis Trust Company, Trustee; Davis Trust Company, and 
Davis Elkins, Executors, and Davis Elkins, George F. 
Snyder, Rudolph H. Yeatman, Margaret Bee, Plaintiffs, 

vs. 

Cary A. Hardee, Receiver of the Federal-American Na¬ 
tional Bank and Trust Company; Hamilton National 
Bank, a Corporation; John Poole, Former Conservator 
of the Federal-American National Bank and Trust Com¬ 
pany, and J. F. T. O’Connor, Comptroller of the Cur¬ 
rency of the United States, Defendants. 

The amended bill of complaint of Davis Trust Company, 
Trustee, Davis Trust Company and Davis Elkins, Execu¬ 
tors, Davis Elkins, George Snyder, Rudolph H. Yeatman 
and Margaret Bee, respectfully shows to the Court as fol¬ 
lows : 

1. The plaintiff Davis Trust Company is a body corpo¬ 
rate, duly organized under the laws of the State of West 
Virginia, and the plaintiff Davis Elkins is a citizen of the 
United States and a resident of the State of West Vir¬ 
ginia, temporarily residing in the District of Columbia; 
the plaintiffs, George F. Snyder, Rudolph H. Yeatman and 
Margaret Bee are citizens of the United States and resi¬ 
dents of the District of Columbia. The said plaintiffs are 

the owners of a large number of shares of the capital 

2 stock of the Federal-American National Bank and 
Trust Company and sue as such owners. 

2. The individual defendants are all citizens of the 
United States and residents of the District of Columbia. 
The defendant Hamilton National Bank is a corporation 
duly organized and doing business under the laws of the 
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I 

. 

United States relating’ to national banks. The defendant 
Cary A. Hardee is Receiver of the Federal-American Na¬ 
tional Bank and Trust Company, the defendant Jojin Poole, 
is former conservator of the said Federal-Ameiican Na¬ 
tional Bank and Trust Company and the defendant J. F. T. 
O’Connor is Comptroller of the Currency of the United 
States, all as hereinafter fullv shown and are sued as such. 

3. Heretofore, to wit, on the 9th day of Marcji, A. D. 
1933, the Congress of the United States passed an act 
which, by Title 11, Section 201, thereof, it was declared may 
be cited as “Bank Conservation Act”, and by Section 203 
it was provided that whenever the Comptroller of jthe Cur¬ 
rency should deem it necessary in order to conserve the 
assets of any bank for the benefit of the depositors and 
other creditors thereof, he might appoint a conservator for 
such bank, under the direction of the Comptroller, who 
shall take possession of the books, records, and Assets of 
every description of such bank, and take such action as 
may be necessary to conserve its assets pending! further 
operation of its business as provided by law, ajnd that 
such Conservator shall have all the rights, powers and 
privileges then vested in or given thereafter to receivers 
of insolvent banks, and that during the time that such 
conservator remains in possession of such bank the rights 

of all parties with respect thereto shall, subject to 
3 the other provisions of the Bank Conservation Act, 
be the same as if a receiver had been appointed 

therefor. Plaintiffs are advised and believe and jaccord- 

1 

inglv aver, that the rights, powers and privileges) so re¬ 
ferred to were and are limited to the conservation! as dis¬ 
tinguished from the disposition of the assets so placed in 
the hands of the conservator. 

4. Thereafter, to wit, on the 14th day of March, A. D. 
1933, the defendant, John Poole, was by the then acting 
Comptroller of the Currency appointed Conservator* of the 
Federal-American National Bank and Trust Company, 
hereinafter mentioned as Federal Bank. 

5. Thereafter, to wit, on the first day of September, A. D. 
1933, the defendant John Poole, as conservator of tjhe said 
Federal Bank, filed his petition in this Honorablel Court 
in Cause No. 38 on the miscellaneous docket, reciting that 
a national bank to be known as the defendant Hamilton 

i 
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National Bank was then in process of organization for 
the purpose of doing business in the District of Columbia 
and for the purpose also of purchasing, for cash, from the 
said petitioner as conservator of the said Federal Bank 
certain of its “quick assets” for the sum of approximately 
$2,090,236.97 and bills receivable for the sum of approxi¬ 
mately $2,281,005.22, and furniture and fixtures in the sum 
of approximately $49,180.00, a total of $4,420,422.19, said 
quick assets to be sold at current market value as of the 
date of transfer and delivery and the bills receivable at 
face value with mutual adjustment of interest. The peti¬ 
tioner attached thereto a copy of the proposed contract 
as Exhibit A, reciting that the same had been approved 
by the Comptroller of the Currency and a copy of his order 
of approval was attached as Exhibit B. A copy of 
4 the said petition and of the several exhibits attached 
thereto was filed with the original bill in the cause, 
marked Exhibit No. 1, and it is prayed that the same may 
be taken and read as part of this bill. 

6. On, to wit, the 7th day of September, A. D. 1933, an 
order was passed in said cause No. 38 on the miscellaneous 
docket of this Honorable Court, copy of which was like¬ 
wise filed, with the original bill in this cause, marked Ex¬ 
hibit No. 2, and it is prayed that the same may be taken 
and read as part of this bill. 

7. Plaintiffs are advised and believe, and accordingly 
aver that all of the proceedings in said cause No. 38 on the 
Miscellaneous Docket were ex parte the action of the Court 
therein was in no sense judicial, and the entire proceeding 
was purely administrative. 

8. The plaintiffs are advised and believe, and accordingly 
aver, that the Federal Bank and the plaintiffs as stockhold¬ 
ers are entitled on its behalf and for the benefit of its stock¬ 
holders, depositors and creditors, to an accounting from 
the Hamilton National Bank for and of the assets of the 
said Federal Bank transferred to the defendant Hamilton 
National Bank under the assumed authoritv of the said 
order Exhibit No. 2 and are so entitled upon the grounds 
following among others, namely: 

(a) There was and is no authority of law for the sale by 
a conservator of any assets except for the purpose of con¬ 
servation, and the petition Exhibit No. 1, mentioned in para- 
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' 

graph numbered 6 of this bill stated no purpose 6f conser¬ 
vation whatever in connection with the propose^ sale or 
otherwise, and in point of fact there was no such! purpose. 

(b) Even had the attempted sale been made by ^ receiver 
as distinguished from a conservator, it cpuld only 

5 have been a sale made upon the order of aj court of 
record of competent jurisdiction of all of| the real 

and personal property of the said Federal Bank and on 
such terms as the Court should direct, and the court neither 
bv its said order nor otherwise directed in anv manner anv 
of the terms of the proposed sale. 

(c) The contract actually assumed to be made; between 
the Federal Bank’s conservator and the defendant Hamil¬ 
ton National Bank was never submitted to the Cjourt and 
was never passed upon by it inasmuch as the contract so 
submitted to the Court in express terms recites; that the 
assets to be purchased by the defendant Hamijlton Na¬ 
tional Bank are to be enumerated and described in a sched¬ 
ule entitled and designated “Class A Assets”,! and the 
schedule to constitute part of the contract, but not to be 
attached thereto, all other assets to be retained by! the Con¬ 
servator for the Federal Bank to be embodied in a schedule 
to be designated and identified as “Class B Assets”, such 
schedule likewise to constitute part of the contract but not 
to be attached thereto, and neither of the said Schedules 
whether of Class A assets or Class B Assets yas ever 
made a physical part of said petition Exhibit No. 1 or ever 
filed in Court, or therefore ever known to or submitted to 
or considered by or passed upon by the Court in passing 
its aforesaid order of the 7th day of September,! 1933. 

(d) By its very terms, the said contract was grossly un¬ 
fair to the Federal Bank and its depositors, creditors and 
stockholders, and likewise grossly advantageous t|) the de¬ 
fendant Hamilton National Bank, for the reasons among 
others, that while the bills receivable among the | Class A 
assets were to be sold at face value with mutual adjust¬ 
ment of interest to the date of transfer bonds were to be 

sold at current prices as of the date of delivery with 

6 adjustment of interest where interest bearing, with¬ 
out regard to par value or actual value or assets ac¬ 
tually securing the same, prior market prices, prospects of 
increased market prices or even actual market vali|e as dis¬ 
tinguished from current prices, and as plaintiffs are in- 

2—6626a 
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formed and believe, and accordingly aver, in many in¬ 
stances bonds so sold then had a very much higher value 
than that at which they were assumed to be sold and have 
very largely increased in market price since the date of 
such supposed sale, with a very large profit to the defend¬ 
ant Hamilton National Bank and a corresponding loss to 
the Federal Bank, its depositors, creditors, and stockhold¬ 
ers, and plaintiffs verily believe that upon proper discovery 
such instances will be disclosed in verv large numbers and 
sums and sufficient in the aggregate to avoid the necessity 
of any assessment whatever against the plaintiffs as stock¬ 
holders. Furthermore, the said contract was grossly un¬ 
fair to the Federal Bank and grosslv advantageous to the 
defendant Hamilton National Bank in that it permits the 
purchaser to return to the seller within a period of one year 
from the date of acquisition and delivery of the assets ac¬ 
quired by it from the seller such of the Class A bills receiv¬ 
able as it should consider undesirable to be retained and 
to select and receive from the seller by way of substitution 
available cash, Class B bills receivable at face value with 
the mutual adjustment of interest, stocks, bonds, municipal 
warrants, and similar securities listed on anv stock ex- 
change or broker’s board, at current market price without 
regard to par or actual value, assets actually receiving the 
same, prior market prices, prospects of increased market 
prices or even actual market values as distinguished from 
current prices, and all other assets, at such valuation 
7 as may be agreed upon subject to the approval of the 
defendant Comptroller of the Currency and a court 
of competent i jurisdiction, but without according to the 
seller a right to reclaim any terms or condition whatever 
any securities of any kind, character, nature or description 
other than accounts receivable, and even the limited right 
to reclaim or recapture so extended to the seller was ex¬ 
pressly subject to the condition that it did not preclude 
the purchaser from selling, hypothecating or otherwise 
using or disposing of Class A bills receivable at any time 
in its discretion and without notice to the conservator, the 
right thus extended to the purchaser not even being limited 
to the exercise thereof bona fide for its protection. 

(1) The aforesaid contract, Exhibit No. 1 states on its 
face that the purpose of the sale is to pay a dividend to de¬ 
positors and other general creditors by a ratable distri- 
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bution to them of 50%. Plaintiffs are advised and believe, 
and accordingly aver, that there was no authority of law 
for the making of any contract for any such purpose, that 
the only power to make payments to depositors (fluring con¬ 
servatorship is contained in Section 206 of the Bank Con¬ 
servation Act,—and it is therefore limited to th^ conserva¬ 
tor himself and not a purchaser—setting aside to make 
available for withdrawal by depositors and payment to 
other creditors on a ratable basis such amounts as in the 
opinion of the Comptroller may be safely use^l for that 
purpose, and it is therefore limited to money in the hands 
of the conservator in the ordinary course of cojnservation 
and does not include funds acquired by the sale of assets 
not made for the purposes of conservation. j 

9. Thereafter, to wit, on the 6th day of Noveriiber, A. D. 

1933, the defendant, Cary A. Hardee, wasj appointed 
8 Receiver of the Federal Bank by the Comptroller 
of the Currency. 

* i 

10. Plaintiffs are informed and believe and! therefore 
aver that many departments, agencies and officials of the 
United States Government opened deposit accounts with 
the Federal Bank in large sums of money prior to the ap¬ 
pointment of its conservator and required the same to be 
secured by United States bonds and other securities pay¬ 
able in gold coin and that after the appointment Of the con¬ 
servator as aforesaid, the said departments, agencies and 
officials required the payment of the said fund! to them¬ 
selves and thereby necessitated sale of the said United 
States bonds and other securities for that purpose and 
caused a large loss to the Federal Bank, its depositors, 
creditors and stockholders, but plaintiffs do not know and 
cannot ascertain except by discovery and accounting 
whether the said sale and payment were made enuring the 
receivership or the conservatorship, the exact amount of 
bonds and securities which were sold for the purpose, the 
exact amount of the payment so made to the saiq depart¬ 
ments, agencies and officials or anv of them, or the exact 
amount at which the said bonds and securities w^re either 

i 

acquired or sold, and until they are so informed, plaintiffs 
are unable to make demand upon any of the defendants to 
bring suit to redress the said grievances, and uppn obtain¬ 
ing such information by the discovery which is fought by 
this bill, they will make appropriate demands and they 
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pray leave to thereupon suitably supplement this bill. 
They are advised and believe and accordingly aver, that 
there was no authority of law for the taking of the col¬ 
lateral security for said deposit accounts or for applying 
the same to the payment thereof and that all who partici¬ 
pated therein should be required to account to the 

9 Federal Bank, its depositors, creditors and stock¬ 
holders for all loss and damage suffered and sus¬ 
tained thereby. Plaintiffs verily believe that upon discov¬ 
ery such instances in very large numbers and sums will be 
disclosed. 

11. Plaintiffs are informed and believe and accordingly 
aver that the expenses of the conservatorship and the re¬ 
ceivership have both been excessive, exorbitant and extrav¬ 
agant; that during the conservatorship the costs and ex¬ 
penses of promoting and organizing the defendant Hamil¬ 
ton National Bank were defrayed and borne in large part 
out of the assets and by the time and services of the em¬ 
ployees of the Federal Bank, no accounting, compensation 
or reimbursement for which has ever been made by the de¬ 
fendant Hamilton National Bank or on its behalf; that the 
defendant's conservator, receiver and Comptroller should 
be required to make good to the Federal Bank, its deposi¬ 
tors, creditors, and stockholders all loss and damage which 
they have suffered or sustained by reason of anvthing in 
this bill or in any amendment thereto set out; and that upon 
such due, full and complete accounting, there will be no 
occasion for an assessment against stockholders but on the 
contrary all depositors and creditors will be paid in full 
out of the assets of the Federal Bank and there will be at 
least a substantial dividend remaining payable to the 
stockholders. 

12. Plaintiffs are informed and believe and therefore 
aver that, during the period of about one month preceding 
the closing of the Federal Bank on March 3, 1933, the with¬ 
drawals of depositors were very unusual and excessive in 
amount, exceeding the sum of $5,000,000 and amounted to 
about one-third of'the total deposits; that in very large 
part, these withdrawals were made by or at the instance 

of officers and/or directors of the said Federal Bank 

10 and that the depositors making such withdrawals 
should be required to account for and refund the 

same to the Federal Bank, its depositors, creditors, and 
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i 

I 

stockholders, but until the plaintiffs are, by the! discovery 
sought by this bill, informed of the names of such de¬ 
positors and the amounts of their respective withdrawals, 
they are unable to make demand upon any of t}ie defend¬ 
ants to bring suit to redress the said grievances,! and upon 
obtaining such information they will make appropriate de¬ 
mands, and they pray leave to thereupon suitably supple¬ 
ment this bill. | 

13. For many years prior to March 3, 1933, itj had been 
the uniform practice of national banks, including the Fed¬ 
eral Bank, and with the approval of successive Comptrol¬ 
lers of the Currency including the then acting Comptroller 
of the Currency to carry their assets at what was known 
as book value corresponding to cost subject only to nor¬ 
mal depreciation and wholly without regard to market fluc¬ 
tuations, and during the period from March 6 to March 14, 
1933, the banks of the District of Columbia were Examined 
under the direction of the then Acting Comptroller of the 
Currency and the values of such as were licensed to re¬ 
open, but not including the Federal Bank, were made upon 
the customary basis stated, but the Federal Ban;k was in 
the said examination valued by the direction of j the then 
Acting Comptroller of the Currency on the basis of cur¬ 
rent prices rather than on the customary basis wjhich had 
preceded or even on the basis of normal market values. 

14. The defendant Hamilton National Bank opiened for 
business on, to wit, the 25th day of September, 193p, and as 
part of the plan by which it did so open it took over the 

then existing deposits accounts of various bjanks, in- 
11 eluding the Federal Bank, to the extent of[ 50% of 
the same, and plaintiffs are informed and believe and 
therefore aver that the deposits so acquired from the Fed¬ 
eral Bank amounted in the aggregate to several millions of 
dollars, the exact amount of which is to the plaiptiff un¬ 
known and not obtainable by them except by the discovery 
sought by this bill, and which deposits represented a pur¬ 
chase value of a very considerable sum of money,; but for 
which the defendant Hamilton National Bank has fnade no 
payment or accounting in any form, and the plaintiffs are 
advised and believe and accordingly aver that thei defend¬ 
ant Hamilton National Bank should be required to account 

to the Federal Bank for the fair and reasonable purchase 

I 

i 

i 

i 


i 
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value of the said deposit accounts in whatever sum the 
Court may find to be proper. 

15. The Federal Bank aqd its predecessors for more than 
20 years preceding March 3, 1933, had conducted business 
on the site at which it was then located at the Southeast 
corner of Fourteenth and G Streets, Northwest, in the City 
of Washington, in the District of Columbia, and during a 
large part of said time it conducted several branches 
throughout the City of Washington and had built up a val¬ 
uable good will, the exact value of which in money is to the 
plaintiffs unknown, but for which the defendant Hamilton 
National Bank made no payment or accounting in any way, 
and plaintiffs are advised and believe and therefore aver 
that it should be required to account for the same to the 
Federal Bank, its depositors, creditors and stockholders. 

16. As part of the plan of appraisal of the Federal Bank 
as set out in paragraph 13 of this bill, its real estate hold¬ 
ings in a very large amount, the amount being to the plain¬ 
tiffs unknown and unobtainable by them except by 

12 the discovery by this bill sought, were reappraised 
not on a normal but upon a wholly inadequate basis, 
and plaintiffs are advised and believe and accordingly aver 
that the same should be now reappraised under the direc¬ 
tion and supervision of the Court and by appraisers by it 
appointed. 

17. During the period of time immediately preceding the 
establishment of the defendant Hamilton National Bank, 
the defendant Comptroller of the Currency and his repre¬ 
sentatives assured the Federal Bank, its directors and 
stockholders that it was not insolvent, and that if the plan 
for organizing the defendant Hamilton National should be 
perfected there would be an orderly and sympathetic con¬ 
servation and liquidation of the Federal Bank. Plaintiffs 
are advised and believe and aceordinglv aver that insolv- 
ency was the only ground upon which a receiver could be 
appointed for the said Federal Bank, that without a re¬ 
ceivership or during the continuance of a conservatorship 
there could be no stock assessment, that the assurances 
aforesaid were tantamount to the representation that there 
would be no receivership or stock assessment, that particu¬ 
larly in the light of the equitable doctrines that equity re¬ 
gards that as done which ought to be done and looks through 
the form to the substance of things this cause must be re¬ 
garded with respect to the purported stock assessments 
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hereinafter mentioned as if the conservatorship were still 
continuing- and no receiver had been appointed. ! The plain¬ 
tiffs were given no notice of the pendency of thq aforesaid 
cause No. 38 on the Miscellaneous Docket and wh<pn they did 
learn of the same refrained from taking or attempting to 
take action therein in sole reliance on the assurances afore¬ 
said. 

18. Nevertheless, to wit, on the 5th ddy of July 

13 A. D. 1934, the defendant Comptroller o^ the Cur¬ 
rency assumed to levy a 100% assessment on the 

stockholders of the Federal Bank, including tliej plaintiffs, 
assessing the plaintiff Davis Trust Company as Trustee 
under the last will and testament of Henry G. Davis, de¬ 
ceased, for Hallie Davis Elkins and John T. Dkvis, upon 
2,410 shares of the said stock in the sum of $48,200; assess¬ 
ing herewith the plaintiff Davis Elkins upon 520 shares of 
the said stock in the sum of $10,400, but in point of fact 
the said plaintiff Davis Elkins is the owner of only 20 shares 
of the said stock; assessing the plaintiffs, Davis Trust Com¬ 
pany and Davis Elkins as executors of the laswill and 
testament of Stephen B. Elkins, deceased, upon 2,p00 shares 
of the said stock in the sum of $50,000; assessing the plain¬ 
tiff, George F. Snyder upon 70 shares of the said stock in 
the sum of $1400; assessing the plaintiff Rudolph H. Yeat- 
man, upon 80 shares of the said stock in the sum of $1600 
and assessing the plaintiff Margaret Bee upon 65 shares of 
the said stock in the sum of $1300. 

The defendant Cary A. Hardee Receiver of thb Federal- 
American National Bank and Trust Company, ha$ assumed 
to sue some of the plaintiffs upon the several assessments 
in this paragraph stated, suit against the plaintiff Davis 
Elkins personally having been instituted in this Honorable 

8 ' i 

Court in Cause No. 34,553 on the law docket and! separate 
suits having also been instituted in the District Cofart of the 
United States for the Northern District of Westj Virginia 
against the plaintiff Davis Trust Company as Tjrustee as 
aforesaid, and against the plaintiffs Davis Trust Company 
and Davis Elkins as Executors as aforesaid and suit against 
the plaintiff George F. Snyder having been instituted 

14 in this Honorable Court in Cause No. 84615 on the 
law docket. 

Wherefore, the premises considered, and because the 
plaintiffs are without a plain, adequate and complete 
remedy at law, they respectfully pray the Court a^ follows: 


i 

i 
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1. That appropriate process be issued against defendants 
requiring them to appear in this Honorable Court on a day 
named and make appropriate answer to the bill of complaint 
filed herein. 

2. The defendants may be required to render all appro¬ 
priate accounts and accounting and discovery with respect 
to the subject matter of the foregoing and annexed bill and 
upon such discovery the plaintiffs may be permitted to file 
all due and appropriate amendatory and supplemental 
pleadings. 

3. That the defendant Carv A. Hardee, Receiver, mav be 
required by the Court to bring all appropriate suit and suits 
for accounting and otherwise as the Court mav bv its orders 
and decrees direct. 

4. By temporary restraining order and injunction pen¬ 
dente life the defendants J. F. T. O’Connor, Comptroller of 
the Currency and Cary A. Hardee, Receiver of the Federal- 
American Bank and Trust Company and their respective 
successors may be restrained and enjoined, and by final de¬ 
cree permanently, from enforcing or taking action or step 
toward the enforcement of the assessments described 
against the plaintiffs or any of them as stockholders of the 
said Federal-American National Bank and Trust Company, 
the prosecution of the law suits or any of them described in 
paragraph numbered 18 of the foregoing bill of complaint 
or the taking of anv other action or the making of anv other 
claims against the plaintiffs or any of them as such stock¬ 
holders. 

15 5. And that the plaintiffs may have such other and 

further relief as the nature of their case mav require. 
DAVIS TRUST COMPANY,* 

Trustee; 

DAVIS TRUST COMPANY and 
DAVIS ELKINS, 

Executors; 

DAVIS ELKINS, 

GEORGE F. SNYDER, 

RUDOLPH H. YEATMAN, 
MARGARET BEE, 

Bv DAVIS ELKINS, 

LEO A. ROVER, 

RUDOLPH H. YEATMAN, 

GEORGE B. FRASER, 

Attorneys for Plaintiff. 
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Affidavit. | 

i 

District of Columbia, to wit: 

I, Davis Elkins, on oatli depose and say that I have read 
the foregoing Amended Bill of Complaint by me Subscribed 
and know the contents thereof; that those facts stated 
therein upon my personal knowledge are true land those 
stated upon information and belief, I believe to [be true. 

DAVIS ELKINS. 

i 

i 

Subscribed and sworn to before me this 2 dayj of March 
A. D. 1935. * ! 

[notarial seal. ] J. MERRILL CONNER, j 

Notary Public in and for 

the District of Columbia, 

\ 

I 

16 Interrogatories for Discovery. 

1. Furnish a copy of the schedules of * 4 Class Aj Assets”, 

and of “Class B Assets” contained in paragraph 7c of the 
foregoing and annexed bill. j 

2. State which of the said Class A assets are still in the 

possession and ownership of the defendant Hamilton 
National Bank; and with respect to each of such sis are not 
now in its possession and ownership state when, how 
(whether by sale, hypothecation, and/or otherwise) by and 
to whom, for what consideration under what circumstances 
and upon what terms and conditions the same left: its pos¬ 
session or ownership. j 

3. State what if any assets other than those listed on the 
schedule of “Class A Assets” the Hamilton National Bank 
ever received from the conservator and/or the receiver of 
Federal American National Bank and Trust Company and 
with respect to each such asset when, how, and froin whom, 
under what circumstances, for what consideration and 
upon what terms and conditions. Give the same informa¬ 
tion with respect thereto as is called for by interrogatory 
No. 2 with respect to Class A assets. 

4. State what deposit accounts in the Federal-American 
National Bank and Trust Company were collaterally or 
otherwise secured on March 14, 1933; when the said ac¬ 
counts were closed, respectively; what were their respec¬ 
tive amounts at that time, of what did the security for each 

3—6626a 
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of them then consist, what disposition was made of such 
security, bv whom and what was realized thereof. 

5. Give the name of each depositor who at any time be¬ 

tween February 1 and March 3, 1933, both dates in- 

17 eluded, closed his, her, their or its deposit account 
or made withdrawals therefrom in excess of the nor¬ 
mal withdrawals of such depositor which had theretofore 
been customary, and state the amount and date of each 
such withdrawal. 

6. State the amount of deposits which the defendant 
Hamilton National Bank acquired from the Federal Bank 
as set out in paragraph numbered 14 of the foregoing and 
annexed bill. 

7. Give full description and names in which title was held 
of all real estate owned bv the Federal Bank in its own 

V 

name or in other names on March 3, 1933, the value at 
which each was then carried on the books of the Federal 
Bank, the value at which each was appraised between 
March 3 and March 14, 1933 the value at which each is now 
carried by the defendant, Cary A. Hardee, Receiver, and 
as to such as have been disposed of since March 3, 1933, 
the prices obtained for each and in what form the purchase 
price was taken. 

8. Give a statement in detail of the costs and expenses in 

connection with the promotion and organization of the 

Hamilton National Bank which were borne bv the Federal- 

* 

American National Bank and Trust Company, and/or 
charged against it, and the names and amounts of time of 
each and every one of its employees and officers who were 
engaged therein and the salaries or other compensation 
rate which then applied to each of them. 

9. Give a statement in detail of the costs and expenses of 
the conservatorship and of the receivership of the Federal- 
American National Bank and Trust Company and of all 
disbursements other than to depositors and other creditors 
in strict payment of the indebtedness, stating the same 
separately as to the conservatorship and the receivership. 

The defendant Cary A. Hardee will answer the 

18 foregoing interrogatories numbered 1, 3, 4, 5, 6, 7, 8 
and 9. 

The defendant Hamilton National Bank will answer the 
foregoing interrogatories numbered 1, 2, 3, 4, 6 and 8. 
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The defendant John Poole, will answer the foregoing in¬ 
terrogatories numbered 1, 2, 3, 4, 5, 6, 7, 8 and the informa¬ 
tion called for bv interrogatories No. 9 as to the conserva- 
torship. i 

The defendant, J. F. T. O’Connor will answer the inter¬ 
rogatories numbered 1, 2, 3, 4, 5, and 6, 7, 8, arid 9. 

LEO A. ROVER, i 
RUDOLPH H. YEATMAN, 
GEORGE B. FRASER. 

Attorneys for plaintiffs. 


Exhibit No. I. 


In the Supreme Court of the District of Columbia. 

Mise. No. 38. 


In re Conservatorship of Federal - America^ National 
Bank and Trust Company of Washington, p. C. 

i 

Petition for Approval of Sale of Certain Assets <?/ Federal- 
American National Bank and Trust Company of Wash¬ 
ington, D . C. i 

The petition of John Poole, Conservator of the Federal- 
American National Bank and Trust Company of Wash¬ 
ington, a National Banking Association doing business in 
the District of Columbia, respectfully represents!: 


That he is the Conservator of said Federal+American 
National Bank and Trust Company of Washington and 
files this petition as such Conservator. 

i 

o ! 

-i. 

i 

That said Federal-American National Bank u^d Trust 
Company of Washington is a National Banking Associa¬ 
tion, organized and existing under the laws of tpe United 
States, and doing business in the District of Columbia. 

That on the 14th day of March, 1933, petitioned was duly 
appointed Conservator for said bank, under the provisions 
of the “Bank Conservation Act” of March 9, 1933 (Public 
No. I—73d Congress), and is now serving as such Con¬ 
servator, a copy of his commission being attached hereto 
marked “Exhibit C” and prayed to be read as part hereof. 
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III. 

That a national bank, to be known as Hamilton National 
Bank, is now in process of organization for the purpose of 
doing business in the District of Columbia and for the pur¬ 
pose also of purchasing, for each, from petitioner, as Con¬ 
servator of said Federal-American National Bank and 
Trust Company! of Washington, certain of its “quick as¬ 
sets” for the sum of approximately $2,090,236.97, and bills 
receivable for the sum of approximately $2,281,005.22 and 
furniture and fixtures in the sum of approximately $49,- 
180.00, total $4,420,422.19. 

Said quick assets are proposed to be sold at current 
market value as of the date of transfer and delivery of the 
same, and said bills receivable are to be sold at a face value 
with mutual adjustment of interest to the date of 
20 transfer and delivery. 

mt 

A copy of said proposed contract is hereto attached, 
marked “Exhibit A” and is prayed to be read and consid¬ 
ered as an integral part of this petition. Said proposed 
contract, and the sale of said assets thereunder, has been 
duly approved by the Comptroller of the Currency, and 
there is attached hereto, marked “Exhibit B” and prayed 
to be read and considered as an integral part of this peti¬ 
tion, a certified copy of the order of the Comptroller of the 
Currency approving said sale and directing the application 
to a court of competent jurisdiction for an order approving 
said proposed sale. 

IV. 

Petitioner verily believes that the proposed sale of said 
assets, as contemplated under said contract, is for the best 
interest of the depositors and creditors of said Federal- 
American National Bank and Trust Company of Washing¬ 
ton, in that said sale realizes the full value of said assets in 
cash and is without sacrifice of any of the interests of said 
depositors and creditors, and furthermore said sale will 
enable petitioner to accelerate the time of making payment 
and distribution to the depositors and creditors of said 
Federal-American National Bank and Trust Company of 
Washington, and will enable petitioner to make a pay¬ 
ment and distribution of 50% to the general depositors and 
creditors of said bank as soon after the approval of said 
sale as the organization of said Hamilton National Bank 
can be completed and the transfer of said assets to it can 
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I 

bo accomplished, thereby anticipating, by a considerable 
period, the time which would ordinarily be required to ac¬ 
cumulate otherwise an equal amount of funds foit such pay¬ 
ment and distribution. | 

i 

I 

21 Wherefore, the premises considered, j petitioner 

prays: j 

1. That an order be issued, approving the shle of said 

assets under the terms of said contract; j 

2. And for such other and further relief as to ithe Court 

mav seem meet and proper. j 

JOHN POOLE, | 

Conservator, Federal-American National 
Bank and Trust Company of Washington; 
TOBRINER, GRAHAM, BREZ & 
TOBRINER, ! 

By BYRON U. GRAHAM, j 

Attorneys for Conservator, 

Southern Building. 

GEORGE P. BARSE, 

CHAS. WAIN WRIGHT, 

Special Counsel far Conservator dv 

Attys. for Comptroller of Currency. 

i 

District of Columbia, ss: ! 

I do solemnly swear that I have read the annexed peti¬ 
tion by me subscribed and know the contents thereof; and 
that the statements of facts therein made as upon personal 
knowledge arc true, and those made upon information and 
belief, I believe to be true. I 

JOHN POOLE, j 

Conservator, Federal-American National 
Bank and Trust Company of Washington. 

Subscribed and sworn to before me this 31s); day of 
August, A. D. 1933. 

[seal.] J. F. DOUGLAS, 

Notary j Public. 

22 Contract for Sale of Certain Assets of Federal- 

American National Bank and Trust Corjipany of 
Washington, D. C., to Hamilton National! Bank of 
Washington, D. C. 

Filed September 1, 1933. Frank E. Cunningham, Clerk. 

j 

i 

| 

i 

i 
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This Agreement, made and entered into, and executed in 
triplicate original, this — day of August, 1933, by and be¬ 
tween John Poole (party of the First Part, and hereinafter 
referred to as Conservator), Conservator for Federal- 
American National Bank and Trust Company of Washing¬ 
ton, D. C., a national banking association organized and do¬ 
ing business in the District of Columbia under the National 
Banking Laws (hereinafter referred to as Conservatorship 
bank), and the Hamilton National Bank of Washington, 
D. C., a national banking association organized and doing 
business in the District of Columbia under the National 
Banking Laws, (party of the Second Part, and hereinafter 
referred to as Purchaser), Witnesseth: 

Whereas, said John Poole was duly appointed Conserva¬ 
tor for said Federal-American National Bank and Trust 
Company of Washington on the 14th day of March, 1933, 
under the provisions of the “Bank Conservation Act” of 
March 9, 1933 (Public No. 1—73d Congress), and is now 
serving as such Conservator, and 

Whereas, it is deemed by the parties hereto to be expedi¬ 
ent, and in the interests of the public and of the depositors 
and creditors of the Conservatorship bank to enter into 
this contract for the sale of certain assets of said Con¬ 
servatorship bank to the Purchaser, in order that Con¬ 
servator may acquire funds with which to make a ratable 
payment and distribution to all depositors and other gen¬ 
eral creditors of said Conservatorship bank as soon as may 
be after the consummation of said contract. 

23 Now, Therefore, in consideration of the premises 
and of the covenants and obligations hereinafter set 
forth, the Conservator and the Purchaser agree as follows: 

1- Purchaser will buy and Conservator will sell certain 
assets of Conservatorship bank, consisting of: 

(a) Bills receivable, comprising promissory notes, bills 
of exchange, trade acceptances, and other instruments of 
like or similar character secured and unsecured. 

(b) “Quick Assets”, consisting of cash funds and 
marketable bonds. 

( e ) Certain tangible personal property consisting of 
movable banking equipment such as furniture, machines, 
etc. 
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Said assets so purchased are to be selected bf the Pur¬ 
chaser and are to be enumerated and described i|n a sched¬ 
ule, entitled and designated ‘ 4 Class A Assets”,! as of the 
date of delivery thereof, said schedule to constitute part of 
this contract, but not to be attached hereto, said schedule to 
be prepared in triplicate original and signed by tjhe parties 
hereto, one counter-part to be retained by the Conservator, 
one to be retained bv the Purchaser and one to be filed with 

i 

the Comptroller of the Currency of the United States. The 
bills receivable, as hereinabove described, are to jbe sold at 
face value with mutual adjustment of interest tp the date 
of transfer; the bonds are to be sold at current market 
value as of the date of deliverv, and, where the! same are 
interest-bearing, will be subject to adjustment 6f interest 
as of the date of delivery; and the tangible personal prop¬ 
erty referred to in sub-paragraph (c) above is tolbe sold at 
an agreed value of $49180.00. j 

All other assets will be embodied in a schedule to 
24 be designated and identified as “Class B Assets”, 
said schedule to constitute a part of thi^ contract, 
but not to be attached hereto, and to be prepared!, in tripli¬ 
cate original, and signed by the parties hereto, one counter¬ 
part to be retained by the Conservator, one to be retained 
by the Purchaser, and one to be filed with the Comptroller 
of the Currencv of the United States. Said schedule shall 
enumerate said assets as of the date of deliverv of the Class 

« i 

A assets hereunder, and shall be prepared by j the Con¬ 
servator at the earliest practicable date after the delivery 
of the Class A assets. 

2. The Purchaser will pay for the Class A 'assets so 
selected as aforesaid, a sum estimated to be sufficient, upon 
the basis of valuation hereinbefore fixed, to enablO the Con- 
servator (after the allowance of set-off of depositors’ bal¬ 
ances against their indebtedness to Conservatorship bank, 
and of all other proper set-offs) to make a ratable payment 
and distribution of 50% to all depositors and oth^r general 
creditors (exclusive of special or segregated deposits, pre¬ 
ferred claims, and secured claims payable as in full) of said 
Conservatorship bank as shown by the books of $aid bank 
and of said Conservator at the time of transfer and de¬ 
livery of said assets, it being estimated by tl^e parties 
hereto that based upon the known liabilities of said Con¬ 
servatorship bank and the amount calculated neejessary to 


i 
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pay 50%, said purchase price will aggregate approximately 
the sum of $4,420,422.19, it being understood, however, that 
the actual amount so paid, and the aggregate quantity of 
assets so purchased, shall be subject to such minor adjust¬ 
ment as mav be necessarv, as of the time of transfer and 
deliverv of said assets to realize to the Conservator a sum 
sufficient to enable him to make said payment, and 

25 distribute 50% to said depositors and other general 
creditors. 

Assets upon which interest is to be computed, as pro¬ 
vided herein, shall be deemed to be interest-bearing where 
(a) said assets bear interest on their face; (b) said assets, 
although not interest-bearing on their faces are interest- 
bearing in legal effect in that interest was deducted in ad- 
vance by the way of discount; (c) said assets are not inter¬ 
est-bearing on their face but are overdue and interest-bear¬ 
ing in legal effect from the date of maturity; and (d) any 
other assets that bear interest as a matter of contract or 
law. 

3. In the event additional unlisted or contingent liabili¬ 
ties are duly established for dividend purposes either as 
general or preferred claims, against said conservatorship 
bank, or in the event that the conservator, in the opinion of 
the Comptroller of the Currency, has not sufficient funds 
on hand, from time to time for the expenses and adminis¬ 
tration of his trust, purchaser agrees to advance, by way 
of purchase price for additional assets, such sum to the 
Conservator as may be deemed necessary by the Comp¬ 
troller of the Currency to pay the required additional 
claims or meet said expenses, in a sum not to exceed in the 
aggregate $150,000, and in the event of such advancements, 
the Conservator agrees to sell and deliver to the purchaser 
additional assets acceptable to it of a value equal to the 
amount of such advancements with interest at the rate of 
4 2 /y per centum per annum, such delivery to be made when, 
in the opinion of the Comptroller of the Currency, such as¬ 
sets are available, and in anv event such deliverv is to be, 
if not otherwise available, as soon as the Reconstruction Fin¬ 
ance Corporation loan to the Conservator is paid and the 
balance of the pledged assets held by it are returned to the 
Conservator. 

26 In the event additional offsets are successfullv 

•/ 

established or allowed against any bills receivable 
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acquired by the purchaser under this contract, the Conser¬ 
vator agrees to reimburse the purchaser for the! amount of 
such offsets, either in cash or assets acceptable Ito the pur¬ 
chaser, as soon as the same may be, in the opiliion of the 
Comptroller of the Currency, available. The; Purchaser 
shall have no right to withhold rental payments due the 
Conservator for the purpose of applying the sgme on ac¬ 
count of the aforesaid additional offsets. j 

4. When the Reconstruction Finance Corporation loan to 
the Conservator has been paid and the assets securing the 
same have been returned to the Conservator, or jif prior to 
such time the Conservator has, in the opinion of 'the Comp¬ 
troller of the Currency available free assets, the | purchaser 
shall have the right, to return to the Conservator such of 
the Class A bills receivable purchased hereunder] as it may 
notify the Conservator within a period of one year from the 
date of acquisition and delivery of the same by the Pur¬ 
chaser hereunder that it considers undesirable | to be re¬ 
tained by the Purchaser, and upon such return by the Pur¬ 
chaser of said Class A bills receivable to the Cohservator, 
the Purchaser mav select and receive from the Conservator 

bv wav of substitution available Class B bills (receivable 
* * . 1 
and/or available Class B stock bonds and similar Securities, 

at the substitution value hereinafter fixed, and/or; available 

cash, equal in the aggregate to the face amount of Class A 

bills receivable so returned, provided, however, jthat said 

right of substitution by the Purchaser shall be Subject to 

the prior reservation from time to time by the Conservator 

of such amount of cash and other funds ahd assets 

27 as may be considered by the Comptroller of the Cur- 

renev to be reasonablv necessarv for conservator- 

* * . * i 

ship expenses and for the protection of the assets of the 
conservatorship; and such right of substitution $hall also 
be subject further to the right of the Conservator at all 
times, where unlisted and unknown preferred o^ general 
claims arc duly established after the delivery of th^ Class A 
assets hereunder, to expend from the Class B assess, or the 
proceeds of liquidation of the same, or from any other avail¬ 
able funds or assets, such sums as may be necessafv to pay 
in full such preferred claims, and to pay dividends upon 
such general claims at the same rate as shall be paid here¬ 
under upon the known general claims. | 

The Purchaser shall have the same right of return and 
substitution of any bills receivable purchased by it in pay- 


22 


DAVIS TRUST CO. ET AL VS. C. A. HARDEE ET AL. 


ment of the advancements of not exceeding $150,000 re¬ 
ferred to in numbered paragraph three hereof, such right 
of substitutiop as to such bills receivable to exist during 
the time the said bank is in conservatorship (or in receiver¬ 
ship, if followed by receivership), without necessity on the 
part of Purchaser to notify the Conservator within the one- 
year period required in the next preceding paragraph. 

Where Class B assets are selected bv the Purchaser bv 
way of substitution under the foregoing paragraphs or are 
acquired by the Purchaser under the provisions of num¬ 
bered paragraphs three and eight hereof, the value of said 
Class B assets shall be determined upon the following 
basis: 

(1) All Bills Receivable at face value with mutual adjust¬ 
ment of interest to date of exchange; 

(2) All stocks, bonds, municipal warrants, and similar 
securities listed on anv stock exchange or broker’s 

28 board at current market price on date of substitution 
with mutual interest adjustment, when interest-bear¬ 
ing, as of the date of substitution: 


(3) All other assets, including unlisted stocks, bonds, 
and municipal warrants, at such valuation as may be agreed 
upon by the parties hereto, at the time of exchange, subject 
to the approval of the Compt-oller of the Currency and a 
court of competent jurisdiction. 

Whenever any exchange or substitution of assets is made 
under this contract the assets transferred to the Purchaser 


shall become “Class A Assets” for all purposes of this con¬ 
tract, and the assets transferred to the Conservator shall 
become “ClassB Assets” for all purposes of this contract, 
and such assets shall respectively thereafter be subject to 
all the provisions of this contract. 

(5) The Conservator shall have the right, during the 
period that Purchaser has the right of substitution here¬ 
under, whenever the Conservator has available funds of not 
less than $5,000, to notify the Purchaser in writing that he 
desires to exchange the same for an amount as near as prac¬ 
ticable of Class A Bills Receivable as herein defined, and 
Purchaser will, within ten days after the receipt of said 
notice, accept the cash so tendered and surrender such 
amount of Class A Bills Receivable to be selected bv it as 


shall correspond as near as practicable in amount, at pur¬ 
chase price, with adjustment of interest, to the sum thus 
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tendered by the Conservator; and, if Purcliaseij shall fail 
to accept from the Conservator such tendered j cash, and 
shall fail to surrender to the Conservator such correspond¬ 
ing amount of Class A Bills Receivable, Purchase 1 !* shall not 
thereafter have the right of substitution.; Nothing 

29 herein shall be construed or understood to preclude 
the Purchaser from selling, hypothecating; or other¬ 
wise using or disposing of Class A Bills Receivable at any 
time in its discretion and without notice to the Conservator. 

6. The Conservator shall have the right to proceed with 

the liquidation of Class B Assets, and of any other assets 
accruing to said Conservatorship bank, with tliei right, so 
far as Purchase- is concerned, to compromise or sjell any of 
such assets as now permitted by law, without the j necessity 
of obtaining the consent of Purchaser to said salg or com¬ 
promise, and proceeds derived from said sale oif compro¬ 
mise shall be treated and considered as Class B Assets, sub¬ 
ject to all of the qualifications and provisions of;this con¬ 
tract. | 

During the period in which the right of exchange or sub¬ 
stitution of assets exists as herein provided, the (Conserva¬ 
tor shall not make any additional distribution of dividends 
or other similar distribution from Class B Assets or anv 
proceeds therefrom to the depositors or creditors of said 
Conservatorship bank without the written consent of the 
Purchaser. 

7. The Purchaser shall have the right, during the period 
of substitution, to permit renewals, in whole or inj part, of 
Class A Bills Receivable, secured or unsecured, purchased 
by it hereunder; said renewal paper, however, tp have a 
maturity period not greater than the maturity period of the 
paper renewed and in no event shall any such renewal ma¬ 
ture beyond the expiration of the substitution peribd. The 
renewal of any Bills Receivable, in whole or in part, shall 
be without prejudice to the right of substitution by the Pur¬ 
chaser and such renewed paper shall be subject to Substitu¬ 
tion to the same extent as the original paper purchased 

under this contract. Such right of renewtal shall 

30 include renewal of renewals. The Purchaser shall 
have the right at any time to permit the substitution 

of collateral equal, in the judgment of the Purchase^*, to the 
market value of the surrendered collateral at the time of 
substitution. 



24 


DAVIS TRUST CO. ET A I. VS. C. A. HARDEE ET AL. 


If the Conservator shall give written notice to the Pur¬ 
chaser that he has a claim of any kind against the maker of 
any Class A Bill Receivable held by the Purchaser, the Pur¬ 
chaser shall not, upon payment by the debtor of said Bill 
Receivable held by the Purchaser, surrender to the debtor 
the collateral! on any such Bill Receivable, but shall deliver 
the same to the Conservator. 

8. Delivery of the Class A Assets under this contract 
shall be at such time as mav hereafter be mutuallv agreed 
upon by the parties hereto. The Conservator agrees to 
execute, without recourse and without warranty, such satis¬ 
factory instruments of transfer as may, in the opinion of 
Purchaser be necessary or advisable to transfer ownership 
in any and all of the assets acquired hereunder by Pur¬ 
chaser by purchase or exchange, and, where Purchaser sur¬ 
renders by substitution Class A Bills Receivable, as herein 
provided, Purchaser may endorse such paper 4 ‘without 
recourse.” 


Included in the Class A “quick assets” purchased here¬ 
under are $100,000 par value United States Treasury 
Three’s, 52-55, which are now involved in certain litigation 
and held by itlie American Surety Company. Purchaser 
agrees to accept delivery of said bonds if and when said 
bonds are released by the American Surety Company, and 
if such release is not eventually affected, Conservator 
agrees to substitute therefor and deliver other assets ac¬ 
ceptable to the Purchaser of the value of $100,000 
31 when, in the opinion of the Comptroller of the Cur¬ 
rency, such assets are available, and in any event as 
soon as The Reconstruction Finance loan to the Conservator 


is paid and the balance of the pledged assets are returned to 
the Conservator, the value of such other assets as may be 
acquired hereunder in lieu of said bonds shall be determined 
upon the basis set forth in numbered paragraph four hereof. 

9. This contract is subject to the approval of the Comp¬ 
troller of the Currency and of a court of competent juris¬ 
diction ; and when the same has been so approved, and when 
the Class A Assets have been delivered and transferred to 


Purchaser, Purchaser will forthwith credit to Conservator 
upon its books anf? aggregate or lump sum equal to the pur¬ 
chase price of the Class A Assets hereunder acquired by the 
Purchaser. Conservator will thereupon, and from time to 
time thereafter, if and when authorized by various deposit¬ 
ors and creditors, deliver to Purchaser certain orders exe- 
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cuted by said depositors and creditors authorizing Pur¬ 
chaser to open savings accounts or checking accounts to 
their credit, as in said orders designated, covering the 
amounts of dividends or distribution respectively due said 
depositors and creditors, and thereupon Purchaser shall set 


up checking 
and creditoi 


or savings accounts in favor of said depositors 
s as so authorized, and shall be entitled to debit 


or charge said lump sum credit standing in the nhme of the 
Conservator, with the amounts so set up in checking or 
savings accounts to the credit of said depositors and 
creditors. Said checking accounts are to be withdrawable 
by said depositors and creditors in cash at any tjime upon 
their order, and said savings accounts are to be Withdraw¬ 
able by said depositors and creditors in accordance 
32 with the savings dei^osit contracts made bv said de- 
positors and creditors with Purchaser as indicated in 
said orders to open the said accounts. If a depositor or 


creditor fails or refuses to accept a checking oi* savings 
account with Purchaser in payment of the dividend or dis¬ 
tribution to which he may be entitled, Purchaser shall, upon 
demand, pay to Conservator an amount corresponding to 
the sum due such depositor or creditor as his dividend or 
distribution and as indicated bv the amount of the! check or 
draft or order of the Conservator upon the Purchaser for 
such purpose, and thereupon Purchaser shall be entitled to 
charge the amount of such checks, drafts or orders against 
the aforesaid aggregate or lump sum standing to the credit 
of the Conservator. 

It is understood and agreed that, if at any time jthe Con¬ 
servator determines that, due to allowance of additional off¬ 
sets, or for other reasons, the amount of the aforesaid lump 
sum credit then standing upon the books of the Purchaser 
in favor of the Conservator is more than sufficient! to meet 
the dividends and/or payments contemplated to be;made to 
the known depositors or other general creditors, the Con¬ 
servator shall have the right, upon giving the Purchaser ten 
days’ notice in writing, to withdraw from or reduce the 
amount of the aforesaid lump sum credit, so that ydi en so 
reduced the same shall correspond to the amount then esti¬ 
mated by the Conservator to be necessary to projvide the 
dividends or payments contemplated to be made upder this 
contract. Said withdrawal shall be effected bv the Pur- 
chaser selecting from the Class A Bills Receivable;held by 
it, an amount of Class A Bills Receivable equal (after ad- 

7 i 
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justment of interest) to the amount of reduction to be made 
in said lump sum credit, the Purchaser thereupon to 
33 deliver and return to the Conservator within said ten- 
day period, said Bills Receivable so selected. A cor¬ 
responding debit or charge shall then be made by the Pur¬ 
chaser against the Conservator in the aforesaid lump sum 
credit standing in the name of the Conservator. 

10. At the expiration of the period of substitution under 
this contract, or at such other time as mav be mutually 
agreed upon by the parties hereto, Purchaser will pay to 
Conservator the unexpended balance of said aggregate or 
lump sum credit, and, upon the payment of same to the Con¬ 
servator, Purchaser shall be discharged from all liability 
hereunder. 

11. In the event it develops, either during or after the 
expiration of ithis contract, that it appears to be practicable 
for the Conservator to sell additional assets to the Pur¬ 
chaser under the same or similar terms under which the 
Class A Assets are hereunder sold, Purchaser shall have 
the right, upon the approval of the Comptroller of the Cur¬ 
rency and of a court of competent jurisdiction, to purchase 
such additional assets as may be agreed upon by the parties 
hereto. 

12. Upon approval by the Supreme Court of the District 
of Columbia of the sale of assets herein contemplated, this 
contract shall be binding upon and inure to the benefit of the 
parties hereto, and each of their successors and assigns, and 
any person succeeding to the legal rights of each of the 
parties hereto. 

In Witness Whereof, the parties hereto have set their 
hands and affixed their seals this — day of-, 1933. 

Conservator for Federal-American National 
Band and Trust Company of Washington, D. C.; 

HAMILTON NATIONAL BANK 
OF WASHINGTON, D. C., 

By-. 

Attest: 

Cashier. 
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34 Filed Sep. 1, 1933. Frank E. Cunningham 1 ^ Clerk. 

Certificate for Certified Copy. j 

Treasury Department, i 

Office of the Comptroller of the Currency , SS: 

Under the provisions of Section 884 of the Reyised Stat¬ 
utes of the United States, I, F. G. Await, Actihg Comp¬ 
troller of the Currency, do hereby certify that the paper 
hereto attached is a true and complete copy of th^e original 
certificate of J. F. T. O’Connor, Comptroller of| the Cur¬ 
rency, dated August 31, 1933, approving certain contracts 
of sale, and of the whole of such original on fi^e and of 
record in this office. j 

In Testimony Whereof, I have hereunto subscribed my 
name and caused my seal of office to be affixed to these pres¬ 
ents at the Treasury Department, in the City of jWashing- 
ton and District of Columbia, this thirtv-first day o|f August, 
A. D. 1933. 

[seal.] F. G. AW ALT, 

Acting Comptroller of the Currency. 

35 Exhibit B. 

i 

Treasury Department, 

Office of the Comptroller of the Currency! 

i 

I 

Washington, D. C., August 3}, 193-. 

Whereas, under date of March 17, 1933, in the case of 
United States Savings Bank, and under date of ]\|arch 14, 
1933, in the cases of Potomac Savings Bank of j George¬ 
town, Woodridge-Langdon Savings and Commercial Bank, 
Northeast Savings Bank of Washington, D. C., Washing¬ 
ton Savings Bank, Seventh Street Savings Bank,! District 
National Bank of Washington and Federal-American Na¬ 
tional Bank and Trust Company of Washington* it was 
found that said banks were unable to transact and carry on 
their ordinary banking business or to exercise thqir usual 
banking functions without prejudicing the right of| deposi¬ 
tors and other creditors, and that in consequence thereof it 
was found necessary to take immediate steps to Conserve 
the asset- of said banks for the benefit of depositors and 


I 

i 
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creditors by the appointment of conservators for each of 
said banks, and 

Whereas, a new national bank, to do business in the Dis¬ 
trict of Columbia under the Title “Hamilton National Bank 
of Washington, D. C.”, is now in process of organization 
for the purpose, among other objectives, of relieving the 
distress of the depositors and creditors of said conservator- 
ship banks by the purchase, for cash, by said Hamilton Na¬ 
tional Bank, of a portion of the acceptable assets of each of 
said conservatorship banks, and thereby make it possible 
to distribute the proceeds thereof immediately among said 
depositors and creditors, and 

Whereas, I now find that the proposed sale of said 
36 assets to said Hamilton National Bank is fair and 
equitable and for the best interest of all depositors 
and creditors of said conservatorship banks and is in the 
public interest, in that it will realize immediately, and with¬ 
out further cost of liquidation the full cash value of the 
assets so sold without sacrifice of any portion thereof, and 
will enable the proceeds to be distributed among the de¬ 
positors and creditors as soon as said sale is consummated, 

Now, therefore, I, J. F. T. O’Connor, Comptroller of the 
Currency, in pursuance of the power and authority vested 
in me by law, do hereby approve the proposed sale of the 
assets of said conservatorship banks to said Hamilton Na¬ 
tional Bank in accordance with the terms of the contracts 
respectively proposed to be executed by said conservators 
with said Hamilton National Bank, and I do hereby approve 
said contracts and direct each of the conservators of said 
banks to apply to a court of competent jurisdiction for an 
order ratifying and confirming said proposed sales to said 
Hamilton National Bank. 

J. F. T. O’CONNOR, 
Comptroller of the Currency. 

Exhibit C. 

No. 10316. 

Treasury Department, 

Office of the Comptroller of the Currency. 

i Washington, D. C., March 14, 1933. 

Whereas, From information on file in this bureau, I am 
satisfied that “Federal-American National Bank and Trust 
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Company of Washington,” located in the City of! Washing¬ 
ton, and District of Columbia, is unable to transact 

37 and carry on its ordinary banking business, or to 
exercise its usual banking functions without preju¬ 
dicing the rights of depositors and other creditors, and 

Whereas, I deem it necessary to take immediate steps in 
order to conserve the assets of said bank for the| benefit of 
the depositors and other creditors thereof; j 

Now, Therefore, I, F. G. Await, Acting Comptroller of 
the Currency, in pursuance of the power and 'authority 
vested in me by law and under the provisions otj Title li, 
known as the “Bank Conservation Act” of an A<kt of Con¬ 
gress entitled “An Act to provide relief in th^ existing 
national emergency in banking, and for other purposes,” 
“approved March 9, 1933, do hereby appoint Jojhn Poole 
Conservator of “Federal-American National Bank and 
Trust Company of Washington,” with all the! powers, 
duties and responsibilities given to or imposed upon such 
officer under the provisions of said Act of Congress author¬ 
izing the appointment and creating the duties of a Con¬ 
servator. ! 

In Witness Whereof, I have hereto subscribed my name 
and caused my seal of office to be affixed to these to resents, 
at the City of Washington, in the District of Columbia, this 
fourteenth dav of March, A. D., 1933. j 

[seal.] ‘ F. G. AW ALT, 

Acting Comptroller of the Currency. 

\ 

38 Certificate for Certified Copy. 

Treasury Department, 

Office of the Comptroller of the Currency , ss: , 

Under the provisions of Section 884 of the Revised Stat¬ 
utes of the United States, I, F. G. Await, Acting Comp¬ 
troller of the Currency, do hereby certify that the fqregoing 
is a true and complete copy of the original commission of 
John Poole as Conservator of “Federal-American Rational 
Bank and Trust Company of Washington,” Washington, 
District of Columbia, dated March 14, 1933, and signed by 
F. G. Await, Acting Comptroller of the Currency,! and of 
the whole of such original as on file and of record in this 
office. ! 

In Testimony Whereof, I have hereunto subscribed my 
name and caused my seal of office to be affixed to the^e pres- 
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ents at the Treasury Department, in the City of 'Washing¬ 
ton and District of Columbia, this twenty-fourth day of 
August, A. D., 1933. 

[ seal. ] F. G. AW ALT, 

Acting Comptroller of the Currency. 

39 Exhibit No. 2. 

In the Supreme Court of the District of Columbia. 

Misc. No. 38. 

In re Conservatorship of Federal-American National Bank 
and Trust Company of Washington, D. C. 

Order Approving Sale of Assets. 

Upon consideration of the petition in the above-entitled 
cause this day filed, and after hearing duly had, it is by 
the Court this 7th day of September, 1933, 

Adjudged, ordered and decreed that petitioner, John 
Poole, as ('conservator of the Federal-American National 
Bank and Trust Company, Washington, D. C., be and he 
is herebv authorized to sell the assets referred to in the 
said petition and in the contract thereto attached between 
said Conservator and the Hamilton National Bank of Wash¬ 
ington, D. C., it appearing to the Court that said contract 
has been duly approved by the Comptroller of the Cur¬ 
rency, and that such sale of assets under said contract is 
for the best interests of the depositors and other creditors 
of said Federal-American National Bank and Trust Co., 
and the Conservator is authorized to execute the necessary 
instruments of transfer, and to take such other steps as may 
be appropriate to transfer such assets to the purchaser and 
to vest in it title thereto as contemplated by said contract, 
and to consummate and perform all the provisions of said 
contract, said assets to be transferred without recourse or 
warranty other than as provided in said contract. 

Application may be made in due course for such 

40 ameiidment to the aforesaid petition, and to this 
order, as may be appropriate and necessary to carry 

into effect the provisions of said contract. 

JENNINGS BAILEY, 

J ustice. 
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Combined Motion of J. F. T . O’Connor, Comptroller of the 

Currency, et al., to Dismiss the Amended Bill\ of Com¬ 
plaint. 

i 

Filed May 9, 1935. j 

i 

# * # * * * 

Conies now the defendants, J. F. T. O’Connor, (fomptrol- 
ler of the Currency of the United States, and Cary A. Har¬ 
dee, Receiver of the Federal-American National Rank and 
Trust Company, and John Poole, as former Conservator 
of the Federal-American National Bank and Trhst Com¬ 
pany, and move this honorable Court to dismiss the amended 
bill of complaint filed herein upon the following grounds: 

1. The said amended bill of complaint does not state facts 

sufficient to entitle plaintiffs to any relief, there being no 
equity stated in the bill. I 

2. The said amended bill of complaint shows [that the 
Comptroller, through the Conservator, had authority to 
make the sale under the Bank Conservation Act in ^lie man¬ 
ner averred, and that said sale was properly approved by 
a court of competent jurisdiction, as required by law. 

3. The said amended bill of complaint shows saidjcontract 
was not grosslv unfair to the Federal-American National 
Bank and Trust Company, its stockholders and creditors, 
as averred in said bill. 

\ 

4. The said bill of complaint shows that the Comp- 
41 troller, through the Conservator, did have authority 
to liquidate the assets of the Federal-American Na¬ 
tional Bank and Trust Company by said sale for [the pur¬ 
pose of acquiring funds for pro rata distribution tq deposi¬ 
tors and creditors, notwithstanding the provision^ of Sec¬ 
tion 20(5 of the Bank Conservation Act providing fjor with¬ 
drawal by depositors from their accounts upon approval by 
the Comptroller. 

5. The substantive averments in numbered paragraph 
(10) of said bill of complaint comprise only conclusions of 
law and conclusions of fact and constitute no mor$ than a 
‘‘fishing expedition” and are not sufficiently specific or 
otherwise competent so as to require answer and constitute 
no basis for discovery, injunction, or other relief. | 

Assuming, however, for argument only, that the ^depart¬ 
ments, agencies, and officials of the United States [govern- 
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men!” referred to in numbered paragraph (10) of said bill 
of complaint, received preferential payments from the Con¬ 
servator and/or Receiver of said bank, and that the depos¬ 
its in said bank of said “departments, agencies, and officials 
of the United States government” were illegally secured by 
the pledge by said bank of United States bonds, such facts 
constitute no basis for equitable relief from the assessment 
against the plaintiffs as shareholders of said bank. Further¬ 
more, assuming for argument only, that causes of action 
exist against said “departments, agencies, and officials of 
the United States government” by reason of the facts al¬ 
leged in said numbered paragraph (10) of said bill of com¬ 
plaint, the Comptroller of the Currency has the primary and 
exclusive right, through the Receiver, to maintain actions 
to recover upon said causes of action, and inasmuch as the 
bill of complaint does not show any demand by plain- 
42 tills upon the Comptroller or the Receiver that such 
actions be brought, nor a refusal by the Comptroller 
or Receiver to bring such actions, said bill of complaint can¬ 
not at this time be maintained by the plaintiffs in respect 
to the matters complained of in said numbered paragraph 


( 10 ). 

6. The averments in paragraph 11 of said bill of complaint 
to the effect that the expenses of the Conservatorship and 
Receivership have been excessive, exorbitant and extrav¬ 
agant and that the cost of organizing the Hamilton National 
Bank was borne in large part out of the assets of the Federal- 
American National Bank and Trust Company, constitute 
conclusions of fact, having no probative value as such, and 
form no basis for equitable relief, or for an accounting; and 
furthermore, constitute an attempted attack upon the admin¬ 
istrative action of the Comptroller taken pursuant to judg¬ 
ment, and discretion vested exclusively in him by law. 

7. The averments in said bill of complaint, and specific¬ 
ally in paragraphs 8(d) and 11, that upon a full and com¬ 
plete accounting there will be no occasion or necessity for 
an assessment, that there will be sufficient to pay all credi¬ 
tors in full, and that there will remain a substantial amount 
for distribution among the stockholders, constitute conclu¬ 
sions of law and fact not requiring answer; and further¬ 
more, constitute an attempt to attack collaterally the finding 
of the insolvencK’ of the bank and the necessity for the ap¬ 
pointment of a Receiver and the levy of an assessment, the 
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determination of such matters being vested bv law exclu- 
sively in the Comptroller, whose decision thereon iis not open 
to question by the Court under the facts averred in said bill 
of complaint. j 

S. The said amended bill of complaint sjhows that 


43 


the acts complained of, and particularly 


ferred to in paragraph 17 of the said amended bill of 


those re¬ 


exclusive 

judgment 


complaint, were embraced within the scope of the 
official and administrative jurisdiction, discretion, 
and control of the Comptroller of the Currency, and that the 
Comptroller in so acting, exercised the official and adminis¬ 
trative control and discretion vested in him by lgw in the 
premises, and that this court is precluded from reviewing or 
disturbing the findings and acts of the Comptroller of the 
Currencv as to said matters. i 

9. The said amended bill of complaint seeks ^o attack 
the validity and effect of acts performed by administrative 
and executive officers of the United States within t\ie course 
of the discretion and authority vested in them by! law. 

10. Upon the facts averred in the said amended bill of 
complaint this court, in the exercise of its discretion as to 
injunctive relief, should denv such relief and disijniss said 

biil. . j 

11. The amended bill of complaint states no pause of 
action against these defendants, nor are the averments 
sufficient to entitle plaintiffs to the accounting or discovery 
or injunctive relief sought. 

12. The said amended bill of complaint shows that the 

plaintiffs have been guilty of laches. j 

13. That plaintiffs as stockholders have no right ito main¬ 
tain this suit in their own names. 

14. And for other matters apparent upon the f&Ce of the 

record. | 

It is further submitted that the interrogatories annexed 
to the said amended bill of complaint should not be 
44 answered, in view of this motion to dismiss. | 

GEORGE P. BARSE, j 

Attorney for the Comptroller 
of the Currency , and the Conservator. 
HUSTON THOMPSON, ! 

HERBERT S. WARD, j 

Attorneys for Cary A. Hardee. 
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Motion of Hamilton National Bank of Washington , 1). C., 
! to Dismiss Bill of Complaint. 

Filed November 3, 1934. 

* * # # # # * 


Comes now the defendant, Hamilton National Bank of 
Washington, D. C., designated in this cause as Hamilton 
National Bank, and moves the Court to dismiss the bill 
of complaint filed herein, upon the following grounds: 

1. The said bill of complaint does not state facts sufficient 
to entitle plaintiffs to any relief, there being no equity 
stated in the bill. 

2. The said bill of complaint shows that the Comptroller, 
through the Conservator, had authority to make the sale 
under the Bank Conservation Act in the manner averred, 
and that said sale was properly approved by a court of 
competent jurisdiction as required by law. 

3. The said bill of complaint shows said contract was not 
grosslv unfair to the Federal American National Bank 
and Trust Company, its stockholders and creditors, as 
averred in said bill. 

4. The said bill of complaint shows that the Comptroller, 

through the Conservator, did have authority to liqui- 
45 date the assets of the Federal American National 
Bank and Trust Company by said sale for the pur¬ 
pose of acquiring funds for pro rata distribution to de¬ 
positors and! creditors, notwithstanding the provisions of 
Section 206 of the Bank Conservation Act providing for 
withdrawal by depositors from their accounts upon ap¬ 
proval by the Comptroller. 

5. The substantive averments in numbered paragraph 
(10) of said bill of complaint comprises only conclusions of 
law and conclusions of fact and constitute no more than a 
“fishing expedition” and are not sufficiently specific or 
otherwise competent so as to require answer and consti¬ 
tute no basis for discovery, injunction, or other relief. 

Assuming, however, for argument only, that the “de¬ 
partments, agencies, and officials of the United States gov¬ 
ernment” referred to in numbered paragraph (10) of said 
bill of complaint, received preferential payments from the 
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Conservator and/or Receiver of said bank, andj that the 
deposits in said bank of said “departments, agencies, and 
officials of the United States government” were' illegally 
secured by the pledge by said bank of United Stages bonds, 
such facts constitute no basis for equitable relief |from the 
assessment against the plaintiffs as shareholder^ of said 
bank. Furthermore, assuming, for argument o^ly, that 
causes of action exist against said 44 departments, jagencies, 
and officials of the United States government” by reason 
of the facts alleged in said numbered paragraph (10) of 
said bill of complaint, the Comptroller of the Currency 
has the primary and exclusive right, through the receiver, 
to maintain actions to recover upon said causes (if action, 
and inasmuch as the bill of complaint does not sjhow any 
demand by plaintiffs upon the Comptroller or the 
46 Receiver that such actions be brought, nor g refusal 
by the Comptroller or the Receiver to bring such 
actions, said bill of complaint can not at this time jbe main¬ 
tained by the plaintiffs in respect to the matters coinplained 
of in said numbered paragraph (10). 

6. The averments in paragraph 11 of said bill; of com¬ 
plaint to the effect that the expenses of the Conservator- 
ship and Receivership have been excessive, exorbitant, and 
extravagant, and that the cost of organizing the Hamilton 
National Bank was borne in large part out of the assets of 
the District National Bank, constitute conclusion^ of fact, 
having no probative value as such, and form no basis for 
equitable relief, or for an accounting; and furthermore con¬ 
stitute an attempted attack upon the administrate action 
of the Comptroller taken pursuant to judgment jand dis¬ 
cretion vested exclusively in him by law. 

7. The averments in said bill of complaint, gnd spe¬ 
cifically in paragraphs 7(d) and 11, that upon a full and 
complete accounting there will be no occasion or necessity 
for an assessment, that there will be sufficient toi pay all 
creditors in full, and that there will remain a substantial 
amount for distribution among the stockholders, constitute 
conclusions of law and fact not requiring ansWer; and 
furthermore constitute an attempt to attack collaterally the 
finding of the insolvency of the bank and the necessity for 
the appointment of a Receiver and the levy of an assess¬ 
ment, the determination of such matters being vested by 


i 

I 
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law exclusively in the Comptroller, whose decision thereon 
is not open to question by the Court under the facts averred 
in said bill of complaint. 

8. Said bill of complaint shows that the acts complained 
of, and particularly those referred to in numbered 
47 paragraph 12 of said bill of complaint, were em¬ 
braced! within the scope of the exclusive official and 
administrative jurisdiction, discretion, judgment and con¬ 
trol of the Comptroller of the Currency, and that the Comp¬ 
troller in so acting, exercised the official and administrative 
control and discretion vested in him by law in the premises, 
and that this court is precluded from reviewing or dis¬ 
turbing the findings and acts of the Comptroller of the 
Currency as to said matters. 


9. Said bill of complaint seeks to attack the validity and 
effect of acts, performed by administrative and executive 
officers of the United States within the course of the discre¬ 
tion and authoritv vested in them bv law. 


10. Upon the facts averred in said bill of complaint this 
court, in the exercise of its discretion as to injunctive relief, 
should deny siucli relief and dismiss said bill. 


11. The bill of complaint states no cause of action 
against these defendants, nor are the averments sufficient 
to entitle plaintiffs to the accounting or discovery or injunc¬ 
tive relief sought. 

12. The said bill of complaint shows that plaintiffs have 
been guilty of laches. 

13. Said bill of complaint is multifarious. 

14. Said bill of complaint does not pray that the contract 
under which this defendant acquired by purchase certain 
quick assets of the Federal-American National Bank and 
Trust Company be set aside, cancelled or rescinded, where¬ 
fore said bill of complaint states no cause of action as to 
this defendant. 


15. As plaintiffs do not pray for the rescission of the 
contract under which this defendant acquired certain 
48 quick assets of the Federal-American National Bank 


and Trust Company, and as no facts are alleged in 
the bill of coinplaint which entitle plaintiffs to any of the 
relief prayed for in said bill as against this defendant, 
plaintiffs show no right by said bill of complaint to have 


anv discoverv from this defendant. 
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16. The interrogatories annexed to said bill of complaint 
which this defendant is therein directed to answer, should 
not be answered for the reasons hereinbefore set forth. 

WHITEFORD, MARSHALL & H^RT, 

By P. H. MARSHALL, 

Attorneys for Defendant , ; 
Hamilton National Ba\ik 

of Washington, D. C. 

Order Permitting George F. Snyder, Executor \et al to 

Intervene. 


* 


Filed October 25 1935. 

* * # # # 


i 

! * 


Upon consideration of the motion herein filed by George 
F. Snyder, Executor of the estate of Hallie D. Elkins, de¬ 
ceased, the owner of 250 shares, and by Jett D.| Sheetz, 
Executor of the estate of Eli E. Sheetz, deceased, tlie owner 
of 1030 shares of stock of the Federal-American Rational 
Bank and Trust Company, for leave to intervene as par¬ 
ties plaintiff in the above-entitled cause, it is by the court 
this 25th day of October, 1935, j 

Ordered that the said parties be and the same he|ebv are 
permitted to intervene as parties plaintiff and to aejopt the 
allegations and contents of the amended bill of complaint. 

ALFRED A. WHEA^, 

Chief Justice. 

No objection: 

HUSTON THOMPSON, ! 

HERBERT S. WARD, j 

Attys. for Cary A. Hardee. j 


49 Order Sustaining the Several Motions of \he De¬ 
fendants to Dismiss Plaintiffs y Supplemental and. 
Amended Bill of Complaint. 


Filed October 25, 1935. I 

' i 

i 

###### # 

i 

This cause coming on to be heard at this term onjmotion 
of the several defendants herein to dismiss plaintiffs’ sup¬ 
plemental and amended bill of complaint last filed |herein, 
and upon consideration thereof and after argument, it is 
by the Court this 25th day of October, A. D. 1935, i 
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Ordered, adjudged and decreed, that the several motions 
of the defendants in this cause to dismiss said amended and 
supplemental bill of complaint last filed herein be and the 
same hereby arc sustained, and that said amended and sup¬ 
plemental bill of complaint as to said defendants be and 
same herebv is dismissed, with leave to amend within ten 
days from the date hereof, without prejudice, however, to 
the right of the defendant, Cary A. Hardee, Receiver of the 
Federal-American National Bank and Trust Company to 
proceed, as he may be advised, with the enforcement of the 
stock assessment levied against the stockholders of the 
Federal-American National Bank and Trust Company by 
the Comptroller of the Currency. 

ALFRED A. WHEAT, 

Chief Justice. 

From the above Decree the plaintiffs note an appeal to 
the U. S. Court of Appeals of the District of Columbia. 

Bond for costs fixed at $100.00 or in lieu thereof $50.00 
in cash. 

ALFRED A. WHEAT, 

Chief Justice. 

50 No objection as to form: 

LEO A. ROVER, 

RUDOLPH II. YEATMAN, 

GEORGE B. FRASER, 

Attorneys for Plaintiffs. 

We consent: 

ROGER J. WIIITEFORD, 

WHITEFORD, MARSHALL & HART, 

Attorneys for Defendant 
Hamilton National Bank 
GEO. P. BARSE, 

Bv J. F. ANDERSON, 

%• 

Attorney for Comptroller of 

the Currency of the United States. 
HUSTON THOMPSON, 

HERBERT S. WARD, 

Attorneys for Cary A. Hardee , Deceiver , 
Federal American National Bank & 

Trust Company , and John Poole , 
Former Conservator of the Federal - 
American National Bank & Trust Co. 
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Memorandum. 

\ 

November 11, 1935.—$50 deposited in lieu of bond on 
appeal. 

Assignment of Errors. 


Filed December 17, 1935. 


Now come the plaintiffs in the above-entitled bause and 

assign as errors the following: ! 

■ ® 

! 

The Court erred: ! 

i 

1. In granting* the motion to dismiss the amended bill of 
complaint. 

2. In dismissing* the amended bill of complaint, j 

3. In not holding* that there was no authority ii| law for 

the sale bv the Conservator, John Poole, of the assets 
51 of the Federal-American National Bank and Trust 
Company to the Hamilton National Bank. 

4. In not holding that the sale of the assets wasj void. 

5. In not holding that upon the facts set forth in the 
amended bill of complaint, and admitted by the njiotion to 
dismiss, the Comptroller of the Currency was guilty of 
fraud in law. 

6. In not holding that the sale of such assets was void 
because no notice was given of the proposed sale Either to 
the depositors, creditors or stockholders of the jFederal- 
American National Bank and Trust Company. 

7. In not holding the sale of such assets to be [void be¬ 
cause such sale was grossly unfair to the Federal-Amer- 
ican National Bank and Trust Company, its creditors, de¬ 
positors and stockholders. 

8. In not requiring an accounting and discovery fyom the 
defendants. 

9. In not enjoining the Comptroller and the Receiver 
from enforcing or taking any action towards enforcing the 
stock assessment levied against the plaintiffs, at least pend¬ 
ing such accounting. 

10. In holding that the amended bill of complaint was 
multifarious. 

11. In not requiring the interrogatories for discqvery to 
be answered. 
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12. In not granting the relief prayed for in the amended 
bill of complaint. 

LEO A. ROVER, 

Attorney for Plaintiffs. 
RUDOLPH H. YEATMAN. 
GEORGE B. FRASER. 

52 Designation of Record on Appeal. 

Filed November 21, 1935. 


Now come: the appellants in the above-entitled cause and 
designate the parts of the record which they desire to have 
included in the transcript of record on appeal, namely: 

1. Amended Bill of Complaint, Interrogatories and Ex¬ 
hibits. 

2. Motions to Dismiss Amended Bill of Complaint. 

3. Order permitting George F. Snyder, Executor, and 
Jett D. Sheetz, Executor, to intervene. 

4. Order Sustaining Motions to Dismiss Amended Bill of 
Complaint. 

5. Notation of Appeal. 

6. Entry showing deposit of costs on appeal in lieu of 
cost bond. 

7. Assignment of Error. 

8. This Designation. 

LEO A. ROVER, 

RUDOLPH H. YEATMAN, 
GEORGE B. FRASER, 

Attorneys for Plaintiffs {Appellant-). 

53 Supreme Court of the District of Columbia. 

L t xited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 52, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 57865 in Equity, wherein Davis 
Trust Company, &c. et al., are Plaintiffs and Cary A. 
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DAVIS TRUST CO- ET AL VS. C. A. HARDEE ET All. 

Hardee, Receiver of the Fcderal-American National Bank 
and Trust Company, et al. are Defendants, as the pame re¬ 
mains upon the hies and of record in said Court. 

In Testimony Whereof, I hereunto subscribe rhy name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 6th dav of January, 1936. 

[ Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreipe Court. 
No. 6626. Davis Trust Company, Trustee, et ah, appel¬ 
lants, vs. Cary A. Hardee, Receiver of the Federqd-Amer- 
ican National Bank and Trust Company, et al. j United 
States Court of Appeals for the District of Columbia. 
Filed Jan. 15, 1936. Henry W. Hodges, Clerk. 
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IN THE 

i 

i 

39mteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA I 

I 

January Term, 1936 


No. 6626 


i 

i 

j 

Davis Trust Company, Trustee, et al., Appellants, 

i 

i 

v. i 

i 

i 

Cary A. Hardee, Receiver, et al., Appellees. 


STATEMENT OF FACTS | 

i 

This is an appeal from the decree of the Lower Cburt 
granting the appellees’ motions to dismiss and dismissing 
the appellants’ amended bill of complaint; appellants 
electing not to amend noted their appeal to this Cqurt 
(R. 37-38). j 

The material facts set forth in the amended bill of com¬ 
plaint and admitted by the motions to dismiss are, in 
substance, as follows: i 

The appellants are stockholders of the Federal-Ameri¬ 
can National Bank and Trust Company, owning a la^ge 
number of shares of the capital stock of said bank (R. £) ; 
the appellee, Cary A. Hardee, is the Receiver of s&id 
Bank; the appellee, John Poole, is the former Conservator 
of the Bank; the appellee, Hamilton National Bank is a 
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corporation organized under the laws of the United States 
relating to national banks and conducting a banking 
business in this District; the appellee, J. F. T. O’Connor, 
is Comptroller of the Currency of the United States; said 
appellees are sued in the capacities set forth (R. 2-3). 

On March 14, 1933, the appellee, Poole, was appointed 
Conservator of said Federal-American Bank by the 
Comptroller of the Currency and on September 1. 1933, 
Poole, acting as Conservator, filed a petition known as 
cause number 38 on the Miscellaneous Docket of the 
Supreme Court of the District of Columbia reciting that 
a national bank to be known as the “Hamilton National 
Bank’’ w^as then in process of organization for the purpose 
of doing business in this District and requested the ap¬ 
proval of the Court of the sale by himself as Conservator 
to the said Hamilton National Bank of the “quick assets” 
of said Federal Bank for the sum of 82,090.236.97, and 
the bills receivable of said Federal Bank for the sum of 
approximately 82,281,005.22, and the furniture and fix¬ 
tures for the sum of 849.1S0.00, or a total of 84,420.422.19, 
to the aforementioned Hamilton National Bank ; said as¬ 
sets to be paid for in cash, said “quick assets” to be sold 
at current market value as of the date of transfer and 
delivery and the bills receivable to be sold at face value 
with mutual adjustment of interest; said petition fur¬ 
ther stated that the petitioner believed that the proposed 
sale was for the best interests of the depositors and credi¬ 
tors of the said Federal Bank, and that the sale would 
enable petitioner, as Conservator, to accelerate the time 
for making payment and distribution to the depositors 
and creditors of the said Federal Bank, and would enable 
petitioner to make a payment in distribution of 50% 
to the general depositors and creditors of the Federal 
Bank as soon after approval of the sale as the organiza¬ 
tion of the Hamilton National Bank could be completed 
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and the transfer to it of the assets could be accomplished, 
anticipating by a considerable period the time ^hich 
would ordinarily be required to otherwise accumulate an 
equal amount of funds for such payment and distribu¬ 
tion (R. 3-7). | 

On September 7, 1933, an order was passed in said 
cause number 38 approving the sale of the aforementioned 
assets; that all of the proceedings in said cause number 38 
were ex parte, the action of the Court was in no sense 
judicial and the entire proceedings were entirely adminis¬ 
trative. 

That the Federal Bank and the plaintiffs as stockhold¬ 
ers are entitled, on its behalf, and for the benefit of its 
stockholders, depositors and creditors to an accounting 
from the Hamilton National Bank for and of the assets 
of the Federal Bank transferred to the Hamilton Biknk, 

i 7 

under the assumed authority of the order passed in $aid 
cause 38 because (a) there w*as and is no authority 
in law for the sale by the Conservator of any assets except 
for the purpose of conservation; that the petition known 
as Exhibit No. 1 stated no purpose of conservation in con¬ 
nection with the proposed sale and in point of fact there 
was no such purpose; (b) that even had the attempted 
sale been made by the Receiver as distinguished ffom 
the Conservator it could only have been a sale made upon 
an order of a Court of record of competent jurisdictioh of 
all of the real and personal property of the said Federal 
Bank and on such terms as the Court should direct ^nd 
the said Supreme Court of the District neither by j its 
order nor otherwise directed in any manner any of the 
terms of the proposed sale; (c) that the contract actually 
assumed to be made between the Federal Bank’s Con¬ 
servator and the defendant, Hamilton Bank, was neyer 
submitted to the Court and was never passed upon by it 
inasmuch as the contract submitted to the Court in px- 
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press terms recited that the assets to be purchased by the 
defendant, Hamilton Bank, were to be enumerated and 
described in a schedule designated “Class A Assets,” the 
schedule to constitute a part of the contract but not to be 
attached thereto; all other assets to be retained by the 
Conservator for the Federal Bank to be embodied in a 
schedule to be designated and identified as “Class B As¬ 
sets,” such a schedule likewise to constitute part of the 
contract but not to be attached thereto; that neither of 
said schedules w^as ever made a physical part of the Con¬ 
servator's petition or ever filed in Court and, therefore, 
never known to, submitted to, or considered by or passed 
upon by the Court in passing the aforesaid order of Sep¬ 
tember 7, 1933; (d) that by its very terms the aforemen¬ 
tioned contract was grossly unfair to the Federal Bank, 
its depositors, creditors and stockholders and likewise 
grossly advantageous to the defendant, Hamilton Bank, 
for the reason, among others, that while the bills receiv¬ 
able among the Class A Assets were to be sold at face 
value with mutual adjustment of interest to the date of 
transfer, bonds were to be sold at current prices as of 
the date of delivery, wdth adjustment of interest where 
interest bearing, without regard to actual value, par value 
or on assets actually securing the same, prior market 
prices, prospects of increased market prices or even actual 
market value as distinguished from current prices; and 
plaintiffs are informed and believe and accordingly aver 
that in many instances bonds so sold then had a very 
much higher value than at w’hich they w*ere assumed to 
be sold and have very largely increased in market price 
since the date of such supposed sale, with a very large 
profit to the defendant Hamilton Bank and the corre¬ 
sponding loss to the Federal Bank, its depositors, credi¬ 
tors and Stockholders; and plaintiffs believe that upon 
proper discovery similar instances in very large numbers 
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and sums will be disclosed and sufficient in the aggregate 
to avoid the necessity of any assessment against the 
stockholders; that said contract was grossly unfair tjo the 
Federal Bank and grossly advantageous to the Hamilton 
Bank in that it permits the purchaser to return to the 
seller within a period of one year from the date of acqui¬ 
sition and delivery of the assets acquired by it frorh the 
seller such of the Class A bills receivable as it should [con¬ 
sider undesirable to be retained, and to select and receive 
from the seller, by way of substitution, available cash, 
Class B bills receivable and/or stocks, bonds and similar 
securities, bills receivable at face value with mutual ad¬ 
justment of interest, stocks, bonds, municipal warrants 
and similar securities listed on any stock exchange or 
brokerage board at current market price without regard 
to par or actual value, assets actually securing the sgme, 
prior market prices, prospects of increased market prices 
or even actual market value as distinguished from current 
prices, and all other assets, at such valuation as may be 
agreed upon subject to the approval of the defendant, 
Comptroller of the Currency and a Court of competent 
jurisdiction, but without according to the seller a right 
to reclaim on any terms or conditions any securities of 
any kind or nature other than accounts receivable and 
even the limited right to reclaim so extended to the seller 
was expressly subject to the condition that it did not 
preclude the purchaser from selling, hypothecating or 
otherwise using or disposing of Class A bills receivable 
at any time in its discretion and without notice to .the 
Conservator (R. 3-6). 

That the aforementioned contract, Exhibit No. 1, stated 
on its face that the purpose of the sale was to pay a divi¬ 
dend to depositors and other general creditors by a rat¬ 
able distribution to them of 50% and that thereafter 
accounts were opened by the Hamilton Bank for certain 
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of the depositors of the Federal Bank at 50% of their 
claims; that the only power to make payments to deposi¬ 
tors during Conservatorship is contained in Section 206 
of the Bank Conservation Act, and is, therefore, limited 
to the Conservator himself and not a purchaser, setting 
aside to make available for withdrawal by depositors and 
payment to other creditors on a ratable basis, such 
amount, as in the opinion of the Comptroller, may be 
safely used for that purpose; and it is, therefore, limited 
to money in the hands of the Conservator in the ordinary 
course of conservation and does not include funds ac¬ 
quired by the sale of assets not made for the purposes 
of conservation (R. 6-7). 

That on the 6th day of November, 1933, the defendant, 
Cary A. Hardee, was appointed Receiver of the Federal 
Bank by the Comptroller of the Currency (R. 7). 

Plaintiffs are informed and believe and therefore aver 
that many departments and agencies of the United States 
Government opened deposit accounts with the Federal 
Bank in large sums of money prior to the appointment 
of the Conservator and required the same to be secured 
by United States Bonds and other securities, and that 
after the appointment of the Conservator, the said de¬ 
partments and agencies required the payment of said 
funds to themselves, thereby necessitating a sale of 
United States Bonds and other securities for that pur¬ 
pose, and accordingly caused a large loss to the Federal 
Bank, its depositors, creditors and stockholders; and that 
plaintiffs do not know and cannot ascertain, except by 
discovery and accounting, whether said sale and payment 
were made during the Receivership or Conservatorship, 
the exact amount of bonds and securities which were sold 
for the purpose, the exact amount of the payment so 
made to: the departments and agencies, or the exact 
amount at which the bonds and securities were either 
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acquired or sold, and until plaintiffs are so informed, are 
unable to make demand upon any of the defendants to 
bring suit to redress said grievances; that there was no 
authority of law for the taking of the collateral security 
for said deposit accounts or for applying the same jto the 
payment thereof and that all who participated therein 
should be required to account to the Federal Bahk, its 
depositors, creditors and stockholders, for the loss and 
damage suffered and sustained thereby; plaintiffs believe 
that upon discovery such instances in very large nujmbers 
and sums will be disclosed (R. 7-S). 

Plaintiffs are informed and believe and accordingly 
aver that the expenses of both the Conservatorship and 
Receivership have been excessive, exorbitant and extrav¬ 
agant; that during the Conservatorship the costs and 
expenses of promoting and organizing the defendant, 
Hamilton Bank, were defrayed and borne in larg£ part 
out of the assets and by the time and services of th[e em¬ 
ployees of the Federal Bank, no accounting, compensa¬ 
tion or reimbursement for which has been made by the 
defendant, Hamilton Bank, or on its behalf; that the 
defendants. Conservator, Receiver and Comptroller, 
should be required to make a full and complete account¬ 
ing; that they should be required to make good to the 
Federal Bank, its depositors, creditors and stockholders, 
all loss and damage which they have suffered or sustained 
by reason of anything set forth in this bill and that upon 
such due, full and complete accounting there will be no 
occasion for an assessment against the stockholder^, but, 
on the contrary, all depositors and creditors will bq paid 
in full out of the assets of the Federal Bank and there 
will be at least a substantial dividend remaining payable 
to the stockholders (R. 8). 

Plaintiffs are informed and believe and therefore aver 
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that during the period of about one month preceding the 
closing of the Federal Bank on March 3, 1933, withdraw¬ 
als of depositors were very unusual and excessive in 
amount, exceeding the sum of S5,000,000, and amounted 
to about one-third of the total deposits; that in very 
large part these withdrawals were made by, or at the 
instance of officers and/or directors of the said Federal 
Bank and that the depositors making such withdrawals, 
should be required to account for and refund the same to 
the Federal Bank, its depositors, creditors and stock¬ 
holders but until the plaintiffs are, by the discovery 
sought, informed of the names of such depositors and 
the amounts of their respective withdrawals, they are 
unable to make demand upon any of the defendants to 
bring suit to redress such grievances and that upon 
obtaining!such information they will make appropriate 
demands and they therefore pray leave to thereupon suit¬ 
ably supplement this bill (R. 8-9). 

That for many years prior to March 3, 1933, it had 
been the uniform practice of national banks, including the 
Federal Bank, and with the approval of successive Comp¬ 
trollers of the Currency, including the then acting Comp¬ 
troller of the Currency, to carry their assets at wffiat w*as 
known as book value, corresponding to costs subject only 
to normal depreciation and w’holly without regard to 
market fluctuation; that during the period from March 
6 to March 14, 1933, the Banks of the District of Colum¬ 
bia w*ere examined under the direction of the then acting 
Comptroller of the Currency and the values of such as 
w'ere licensed to re-open, but not including the Federal 
Bank, were made upon the customary basis stated, but 
the Federal Bank w’as in said examination valued, by the 
direction of the then acting Comptroller of the Currency, 
on the basis of current prices rather than on the custo- 
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mary basis which had preceded or even on thej basis 
of normal market values (R. 9). | 

That the Hamilton Bank opened for business op Sep¬ 
tember 25. 1933, and as a part of the plan by which it 
did open it took over the then existing deposit accounts 
of various banks, including the Federal Bank, to the ex¬ 
tent of 50% of the same; that plaintiffs are informeji and 
believe and therefore aver that the deposits so acquired 
from the Federal Bank amounted, in the aggregate, to 
several millions of dollars; the exact amount of which is 
to the plaintiffs unknown and not obtainable by them 
except by the discovery sought by this bill, and which 
deposits represented as a purchase value a very consider¬ 
able sum of money, but for which the defendant, Hamil¬ 
ton Bank, has made no payment or accounting in; any 
form; and plaintiffs are advised and believe and accord¬ 
ingly aver that the defendant, Hamilton Bank, should be 
required to account to the Federal Bank, its stockholders, 
depositors and creditors, for the fair and reasonable pur¬ 
chase value of said deposit accounts (R. 9-10). j 
The Federal Bank and its predecessors for more j:han 
twenty years preceding March 3, 1933, had conducted 
business on the site at wdiich it was then located, ip its 
own building, at the Southeast corner of Fourteenth and 
G Streets, N. W., in the District of Columbia, and during 
a large part of said time, it conducted several branches 
throughout the District and had built up a valuable good 
will, the exact value of which in money is to the plaintiffs 
unknown, but for which the defendant Hamilton Bank 
made no payment or accounting in any way; and plain¬ 
tiffs are advised and believe and therefore aver that it 

i 

should be required to account for the same to the Federal 
Bank, its depositors, creditors and stockholders (R. IQ). 
That as a part of the plan of appraisal of the Federal 




i 


i 
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Bank as set out in paragraph 14 of the bill, its real estate 
holdings in a very large amount (the amount being to 
the plaintiffs unknown and unobtainable by them except 
by the discovery sought by this bill) were reappraised 
not on a normal but upon a wholly inadequate basis, and 
plaintiffs are advised and believe and accordingly aver 
that the same should now be reappraised under the direc¬ 
tion and supervision of the Court, by appraisers ap¬ 
pointed by the Court (R. 10). 

That during the period of time immediately preceding 
the establishment of the Hamilton Bank, the defendant. 
Comptroller of the Currency, and his representatives, 
assured the Federal Bank, its directors and stockholders, 
that it was not insolvent, and that if the plan for organ¬ 
izing the defendant, Hamilton Bank, should be perfected 
there would be an orderly and sympathetic conservation 
and liquidation of the Federal Bank; that plaintiffs are 
advised and believe and accordingly aver that insolvency 
was the only ground upon which a Receiver could be 
appointed for the said Federal Bank; that without a 
Receivership or during the continuance of a Conservator- 
ship. there could be no stock assessment; that the assur¬ 
ances aforesaid were tantamount to the representation 
that there would be no Receivership or stock assessment, 
and that particularly in the light of the equitable doc¬ 
trines that equity regards that as done which ought to be 
done and looks through the form to the substance of 
things, this cause must be regarded with respect to the 
purported stock assessment hereinafter mentioned, as if 
the Conservatorship were continuing and no Receiver 
had been appointed (R. 10-11). 

Nevertheless, on July 5, 1934, the defendant. Comp¬ 
troller of the Currency, assumed to levy a 100% assess¬ 
ment on the stockholders of the Federal Bank, including 
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the plaintiffs, and the defendant receiver has assumed to 
sue some of the plaintiffs upon the assessments j levied 
(R. 11). j 

The bill therefore prayed that the defendants ;be re¬ 
quired to render all appropriate accounts and accounting 
and discovery with respect to the subject matter jof the 
foregoing; that upon such discovery the plaintiffs jmight 
be permitted to file all due and appropriate amendatory 
and supplemental pleadings; that the defendant Hardee, 
as Receiver, be required to bring all appropriate sujts for 
accounting and otherwise as the Court might direct,; and 
that the defendants O’Connor, as Comptroller! and 
Hardee, as Receiver, might by temporary restraining 
order and injunction pendente lite be restrained and en¬ 
joined, and by final decree permanently, from enforcing 
or taking any action or step towards the enforcement of 
the assessment described against the plaintiffs or a^y of 
them, as stockholders of the said Federal Bank, of the 
prosecution of any of the law suits described in the Bill 
of Complaint, or the taking of any other action of the 
making of any other claims against the plaintiffs ot any 
of them, as such stockholders; and for such other| and 
further relief as the nature of the case may require! (R. 
13); Motions t-o Dismiss the Amended Bill of Complaint 
were filed by the defendants (R. 31-37); an Order was 
passed herein permitting George F. Snyder, Executor of 
the Estate of Hallie D. Elkins, deceased, and Jett D. 
Sheetz, Executor of the Estate of Eli E. Sheetz, deceased, 
to intervene as parties plaintiff (R. 37); on October! 25, 
1935, an Order was signed by the Chief Justice sustaining 
the Motions to Dismiss and dismissing the Amended Bill 
of Complaint (R. 37-38). I 

An Appeal to this Court was noted by the plaintiffs 
and duly perfected (R. 38). j 

i 
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ASSIGNMENT OF ERRORS 

Now come the plaintiffs in the above-entitled cause 
and assign as errors the following: 

The Court erred: 

1. In granting the motion to dismiss the amended bill 
of complaint. 

2. In dismissing the amended bill of complaint. 

3. In not holding that there was no authority in law T 
for the sale by the Conservator. John Poole, of the assets 
of the Federal-American National Bank and Trust Com¬ 
pany to the Hamilton National Bank. 

4. In not holding that the sale of the assets was void. 

5. In not holding that upon the facts set forth in the 
amended bill of complaint, and admitted by the motion 
to dismiss, the Comptroller of the Currency was guilty of 
fraud in law. 

6. In not holding that the sale of such assets was void 
because no notice was given of the proposed sale either to 
the depositors, creditors or stockholders of the Federal- 
American National Bank and Trust Company. 

7. In not holding the sale of such assets to be void 
because such sale was grossly unfair to the Federal-Amer¬ 
ican National Bank and Trust Company, its creditors, 
depositors and stockholders. 

8. In not requiring an accounting and discovery from 
the defendants. 

9. In not enjoining the Comptroller and the Receiver 
from enforcing or taking any action towards enforcing 
the stock assessment levied against the plaintiffs, at least 
pending such accounting. 

10. In holding that the amended bill of complaint was 
multifarious. 

11. In not requiring the interrogatories for discovery 
to be answered. 
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12. In not granting the relief prayed for in the amended 
bill of complaint. 

i 

i 

i 

ARGUMENT 

i 

I. ! 

i 

i 

There Was No Authority Under the Bank Conservation 
Act or Any Other Applicable Statute for the S&le by 
the Conservator. 

i 

] 

While Section 203 of the Bank Conservation Act pro¬ 
vides that a Conservator shall have all the rights, powers 
and privileges possessed by Receivers of insolvent na¬ 
tional banks, it is obvious from a reading of said legisla¬ 
tion that the rights and powers conferred upon the!Con¬ 
servator are for the purposes of “conservation” only and 
that it is only while performing the duty of “conserving” 
the assets of a bank and for the purposes of conservation 
that he has under such legislation substantially the |same 
rights as the Receiver of an insolvent national bank; 

The position of the appellees is that the Conservator 
in this case stands in precisely the same legal position as 
if he were a Receiver and the line of reasoning of 
lees is necessarily predicated upon the assumption 
out authority to sustain it) that when Congress on 
March 9, 1933, solemnly enacted a law known as the 
Bank Conservation Act, consisting in all of twelve sec¬ 
tions, all that it did and all that it intended to do was 
to say that while since June 30, 1876, the agent of the 
Comptroller of the Currency vested with the pow^r to 
take over the affairs of a national bank, when suiih a 
bank was in financial stress, was called a “Receiver’; we 
are now going to call such an official “Conservator.” 

It must be perfectly obvious at the outset that if Con- 


i 

i 
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gress had intended that the rights of a Conservator 
should be precisely the same as the rights of a Receiver 
there would have been no necessity for the passage of 
the Bank Conservation Act; and if the theory of the 
appellees was well founded it would mean that in the 
now T status of the law relating to national banks a Re¬ 
ceiver is a Conservator and a Conservator is a Receiver. 
That there is a difference between the two officials it is 
readily admitted by the Comptroller of the Currency 
when he comes to the question of levying the assessment 
against the stockholders; for before he attempted to 
levy the assessment he saw’ to it that a Receiver w'as 
appointed to take the place of the Conservator and it 
was through the Receiver that the assessment was ulti¬ 
mately levied. 

The proposition is generally true that “in the absence 
of fraud, the right of the Comptroller of the Currency 
to declare insolvency and to make an assessment upon 
the stockholders of a national bank, cannot be contro¬ 
verted; but this case presents a picture of fraud in law, 
whereby the condition that, in the opinion of the Comp¬ 
troller, made the present assessment necessary, w’as 
brought about by the grossly unfair and illegal act of 
the Comptroller himself, in stripping the Federal Bank 
of practically all of its liquid assets and through the 
medium of the Conservator turning them over to the 
Hamilton National Bank, and this averment of the bill 
as all of its averments is admitted by the motions to 
dismiss. 

Furthermore, if it is true that there w r as no authority 
in law for the sale by the Conservator, by means of which 
sale the bank w’as stripped of its prime assets, then as¬ 
suming, but not conceding, that the bank is now’ insol¬ 
vent, the stockholders w’hose rights have been seriously 
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affected by the action of the Comptroller, must have the 
right to appeal to a Court of competent jurisdictjon for 
a review of his actions and a fair re-adjustment |of the 
respective legal rights of the stockholders of the federal 
Bank and the stockholders of the Hamilton Bank. 

i 

The conclusion reached by the Comptroller of the 
Currency that the powers of a Conservator are th^ same 
as those of a Receiver, has no foundation in fact or law; 
there is no legal precedent to sustain it; it does violence 
to every rule of Statutory construction and it is not 
borne out by the obvious reasoning behind anpl the 
philosophy underlying the Conservation Act. 

First let us consider the obvious reasons whi^h no 
doubt prompted Congress to enact this unusual pi^ce of 
legislation, namely, the general economic condition^ that 
were existing on March 9, 1933. Practically all df the 
securities of all of the national banks in the country were 
frozen; all values had depreciated terribly; bank de¬ 
positors were making large and unusual withdrawals; 
runs were imminent on all banks. It was not a situation 
wherein isolated banks were becoming insolvent through 
mismanagement; the economic upheaval was universal; 
there was a temporary, but unprecedented shrinkage of 
assets in all banks. At that time the Congress of the 

I 

United States was in special session; it had vividly 
brought to its attention the vital emergency which had 
arisen in the banking field and it set out to enact legis¬ 
lation, if not to cure at least to afford a temporary rem¬ 
edy for the acute situation. It already had enaicted 
legislation whereby Receivers could adequately take icare 
of the affairs of insolvent banks; but that was not! the 
main problem confronting it. The idea was to conserve 
and preserve the status quo of the banks for the tjime 
being, until they could work out their own destinies 


i 

| 



16 


along certain very limited, definite and precise lines. 
Proof positive that the idea of Congress was to “con¬ 
serve*’ the assets of the banks and to get aw’ay as far as 
possible from the necessity of using the applicable pro¬ 
visions of then already existing legislation giving full 
powers to Receivers, is found in the very name of the 
Act itself; it is entitled “Bank Conservation Act.” (See 
Section 201, Act of March 9, 1933, Public No. 1, 73d 
Congress.) 

The very first sentence in Section 203 reads: “When¬ 
ever he shall deem it necessary in order to conserve the 
assets of any bank, etc.” (Italics supplied.) The second 
sentence reads: “The conservator, under the direction 
of the Comptroller, shall take possession of the books, 
records, and assets of every description of such bank, and 
take such action as may be necessary to conserve the 
assets of such bank pending further disposition of its 
business as may be provided by law.” To “conserve” 
means to “preserve”, to “guard”, to “protect”, to “keep 
in a safe or entire state”. He is to conserve the assets— 
not until he shall dispose of them—but “pending further 
disposition” of its business as provided by law. The 
conservator is given no power to dispose of anything. 
Further on in the same Section, being the Section relied 
upon entirely by the appellees, we find the following 
language, “such Conservator shall have all the rights, 
powers and privileges now’ possessed by or hereafter given 
Receivers of insolvent national banks * * * not incon¬ 
sistent with the provisions of this title * * (Italics 
supplied.) 

An examination of the other Sections of this Act very 
clearly show’s that the duties of the Conservator were 
to be limited along very narrow lines and in any event 
theseiduties were very explicitly set forth; all indicating 
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that the Conservator was to be an official entirely dif¬ 
ferent from the Receiver, and that his powers were to be 
quite limited in scope. I 

For example: In Section 204 it is provided thajt after 
the appointment of the Conservator the Comptroller 
shall cause an examination of the affairs of the Bjmk to 
be made to ascertain its financial condition; Section 205 

i 

provides that wffien the Comptroller becomes satisfied 
that it may safely be done the Conservatorship! is to 
terminate and the bank is to be permitted to rbsume 
business. Section 207 provides for the re-organizatjion of 
the bank after notice to all interested parties and their 
consents under certain terms and conditions. 

i 

During the time that the Conservator is in change of 
the bank it is provided by Section 206 of the Act the 
conditions whereby deposits may be made available by 
the Conservator for withdrawal by the depositors, pay¬ 
ment to other creditors and the keeping of deposits in a 
special fund. In other words, the banks w*ere to be kept 
functioning as nearly normal as possible by the Conserva¬ 
tor. Section 208 provides that before a bank shoffld be 
turned back to the Board of Directors by the Conserva¬ 
tor certain notice should be given to interested parties. 

This legislation will be found set forth in verbatim in 
the appendix to this Brief. 

We submit it is perfectly obvious from a review qf the 
language used in the Bank Conservation Act that Con¬ 
gress intended to provide by that legislation for the ap¬ 
pointment of an official knowm as a Conservator wjhose 
rights, duties and powers would be of a different charac¬ 
ter and nature than those of a Receiver; if a bank! was 
insolvent then a Receiver was to be appointed to liqui¬ 
date its affairs; if, on the other hand, a bank was ip the 
position that the Federal Bank was in then a Consqrva- 
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tor was to be appointed to “conserve” in order to pre¬ 
serve as far as possible the status of the bank as a going 
concern. 

It should be noted that no notice of the proposed sale 
was given to anyone; certainly there never has been a 
Receiver’s sale under the direction of any reputable 
Court unless some sort of notice has been given to the 
parties interested. 

It is more than a moot or academic question involved 
in the illegality of the sale of the banks assets; the 
rights of the stockholders were prejudiced and adversely 
affected; all of the prime assets of the Federal Bank were 
turned over to the Hamilton Bank, with no privilege on 
the part of the Federal Bank to reclaim them while, on 
the other hand, in the case of the bills receivable which 
were turned over to the purchaser, such of those as it 
considered undesirable could be returned to the seller; 
the bonds owned by the Federal Bank were purchased 
at a time when the bond market was very low; the strong 
probability being that the bond market would naturally 
go up rather than go down; a typical example of the 
injustice done to the stockholders and depositors of the 
Federal Bank in the precipitate turning over of bonds to 
the Hamilton Bank is found in the allegations of the 
bill of complaint at page 8 of the Record w’herein it is 
alleged—and by the motions to dismiss it is admitted— 
that among the bonds sold to the Federal Bank was a 
block of Federal Farm Loan Bonds which had increased 
2% in market price since the date of the sale with a 
profit of approximately SI50,000.00 to the Hamilton 
Bank and a consequent loss to the Federal Bank. 

In passing on the unfairness of this contract it should 
be noted that it was largely a Governmental arrange¬ 
ment which had as its object the benefitting of the 
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Hamilton Bank, the latter bank having been built on 
the funds and assets of the depositors and stockholders 
of its constituent banks., including the Federal! Bank. 
Under the working out of this scheme the Hamilton 
Bank got 82,500,000.00 of deposits from the federal 
Bank without spending a single penny for them and in 
addition thereto, as is alleged, made a very handsome 
profit on the securities turned over to it by the Conserva¬ 
tor of the Federal Bank. ! 

In further connection with the right of the appellants 
to contest the validity of this sale, it should be’ noted 
that the sale was not a ‘'judicial” sale, because ejven if 
it had been made by a Receiver under an order similar 
to the one involved herein, such proceeding would not 
have been a suit or a judicial controversy, but £n e x 
parte proceeding and even where the Court gives liotice 
to the stockholders of a proposed sale (which wais not 
done in this case), the giving of the notice would not 
have changed the "administrative” character of th^ pro¬ 
ceeding but would have been merely a caution to qbtain 
advice that would have been helpful in determining the 

i 

matter. j 

In this connection see: j 

I 

Fijer v. Williams, 5 Fed. 2nd 286, C. C. A. 9th Cir¬ 
cuit ; j 

Hulse v. Argetsinger, IS Fed. 2nd 944, C. C. A f 2nd 

Circuit * 

Gockstetter v. Williams, 9 Fed. 2nd 354, C. C. a|. 9th 

Circuit. ! 

j 

To summarize the position of the appellants inj this 
connection: If the Federal National Bank was insol¬ 
vent at the time of the levying of the stock assessment, 
the insolvency was brought about by fraud in law j and 
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illegal acts of the Comptroller of the Currency who under 
the guise of a contract not authorized by law stripped 
the Federal Bank of all of its liquid assets. 

This being so we submit that the stockholders have 
the right to be put back in their original status as the 
owners of all the assets of the Bank and then by a proper 
judicial determination have decided what the real status 
of the bank’s affairs was on the day that the stock assess¬ 
ment was levied. 


II. 

The Stockholders Have Not Been Guilty of Laches. 

One of the grounds assigned in the motions to dismiss 
is that the plaintiffs in the case below have been guilty 
of laches. 

The principles of law involved in the equitable doctrine 
of laches are quite well defined. 

In the case of U. S. ex. rel Givens v. Work, 56 App. 
D. C. 330, 332, this Court said: 

“Laches, however, does not depend upon mere 
lapse of time. As was stated, after a review of 
many cases, in Galliher v. Cadwell, 145 U. S. 368, 
373, 12 S. Ct, 873, 875 (36 L. Ed. 738) ‘but it is 
unnecessary to multiply cases. They all proceed 
upon the theory that laches is not, like limitations, 
a mere matter of time, but principally a question of 
the inequity in permitting the claim to be enforced 
—and inequity founded upon some change in the 
condition or relations of the property or of the 
parties.’ ” 

In the case of Penn Mutual Life Insurance Company 
v. Austin, 168 U. S. 685, 689, the Supreme Court said: 

“The reason upon w’hich the rule is based is not 
alone the lapse of time during which the neglect to 
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enforce the right has existed, but the changes of 
condition which may have arisen during the period 
in which there has been neglect.” j 

i 

Lapse of time brought about by the adverse party can¬ 
not avail him, Richardson v. Jones, 3 Gill & J. (Mcj.) 163, 
22 Am. Dec. 293. I 

It is likewise fundamental that in cases of fr&ud or 
mistake lapse of time is no bar to recovery until after 
the discovery of the fraud or mistake. 

Again, it is fundamental that inasmuch as lacihes is 
an equitable defense, it will not bar a recovery j where 
there is a reasonable excuse for non-action of a party 
in making inquiry as to his rights or in asserting! them 
(10R.C.L. 402). | 

Applying the facts in this case to the foregoing! prin¬ 
ciples we find the bill of complaint alleging thdt im¬ 
mediately preceding the establishment of the Hamilton 
National Bank the Comptroller of the Currency ahd his 
representatives assured the directors and stockholders 
of the Federal Bank that it was not insolvent, and that 
if the plan for organizing the Hamilton Bank wa$ per¬ 
fected there would be an orderly and sympathetic} con¬ 
servation and liquidation of the Federal Bank;: that 
these assurances were given is admitted by the motions 
to dismiss, and they were tantamount to the representa¬ 
tion that there w’ould be no receivership or stock assess¬ 
ment (R. 13). | 

We further find that on May 6, 1933, the Comniittee 
on Reorganization of the Federal Bank, by order ojf the 
Board of Directors, prepared and sent two circular letters, 
one addressed and sent to the depositors and one ad¬ 
dressed and sent to the stockholders among whom |were 
included the plaintiffs herein, wherein the recipients of 
the letters were advised that if the reorganization 


! 
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planned, whereby the new bank was to be organized to 
take over the prime assets of the Federal Bank and other 
banks in the District of Columbia, was not perfected, 
a Receiver would be appointed and an assessment levied 
against the stockholders of the Federal Bank, and that- 
they were confronted with the alternative of organizing 
such new bank or an early assessment of 100% upon 
their stock; that said circular letters and the language 
therein contained were known to and approved of by 
the defendants in this proceeding, as the motions to 
dismiss admit. The statements contained in said letters 
were tantamount to a promise and representation by the 
defendants' below that if said plan of reorganization was 
perfected, there would be no Receiver appointed nor 
stock assessment levied, and that many of the plaintiffs 
below purchased stock in the new bank upon the strength 
of the representations contained in said letters (R. 59- 
67). 

It seems to us perfectly obvious that by reason of the 
representations above set forth the appellees herein were 
lulled into a sense of false security and had a right to 
assume that if the reorganization planned was perfected 
then there would be no Receiver appointed and, con¬ 
sequently, no stock assessment. When the appellees 
learned, on the 5th of July, 1934, that the Comptroller 
of the Currencv had levied the stock assessment thev 
expeditiously and seasonably filed the original bill of 
complaint herein; said bill having been filed on the 11th 
day of August A. D. 1934. 

We submit, therefore, that any delay in asserting 
their rights should be excused by reason of the belief of 

i • 

the appellees, based upon the assurances received and 
believed by them, that there would be no stock assess¬ 
ment, and further in view of the fact that the lapse of 
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time was brought about by the action and conduct of 
the Comptroller of the Currency and his agents, i 
There has been no such radical change in the relation¬ 
ship of the parties as to militate against thej relief 
claimed. While it is true that the Hamilton Bai^k has 
been functioning for some time as a going concern, to 
grant the relief prayed herein would in no sense! upset 
the running and operation of that Bank; all that isj asked 
is that it be required to make discovery of the assess and 
the proceeds of the sale of such assets and to account 
for any profits received by the Hamilton Bank to jwhich 
it was not entitled to the detriment and disadvantage of 
the stockholders of the Federal Bank, and the damage 
to them occasioned thereby. ; 

CONCLUSION 

We submit, therefore, that in view of the facts ad¬ 
mitted by the appellees, on the present state of. the 
pleadings, appellants are entitled to a full and complete 
discovery and accounting concerning the matters and 
things set forth in the amended bill of complaint and 
accordingly the decree of the Lower Court should be 
reversed. 

Leo. A. Rover, 

Rudolph H. YeatmanI, 
George B. Fraser, 

Attorneys for Appellants. 
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APPENDIX 

BANK CONSERVATION ACT 

201. SHORT TITLE. This subchapter may be cited 
as the “Bank Conservation Act.” 

202. DEFINITIONS. As used in this subchapter, 
the term “bank” means (1) any national banking asso¬ 
ciation, and (2) any bank or trust company located in 
the District of Columbia and operating under the super¬ 
vision of the Comptroller of the Currency; and the term 
“State” means any State, Territory, or possession of the 
United States, and the Canal Zone. 

203. CONSERVATOR, APPOINTMENT, POWERS 
AND DUTIES, COMPENSATION. Whenever he shall 
deem it necessary in order to conserve the assets of any 
bank for the benefit of the depositors and other creditors 
thereof, the Comptroller of the Currency may appoint a 
conservator for such bank and require of him such bond 
and security as the Comptroller of the Currency deems 
proper. The conservator, under the direction of the 
Comptroller, shall take possession of the books, records, 
and assets of every description of such bank, and take 
such action as may be necessary to conserve the assets of 
such bank pending further disposition of its business as 
provided by law. Such conservator shall have all the 
rights, powers, and privileges now’ possessed by or here¬ 
after given receivers of insolvent national banks and shall 
be subject to the obligations and penalties, not inconsist¬ 
ent w r ith the provisions of this title, to which receivers are 
now' or may hereafter become subject. During the time 
that such conservator remains in possession of such bank, 
the right of all parties with respect thereto shall, sub¬ 
ject to the other provisions of this subchapter, be the 
same as if a receiver had been appointed therefor. All 
expenses of any such conservatorship shall be paid out 
of the assets of such bank and shall be a lien thereon 
w'hich shall be prior to any other lien. The conservator 
shall receive as salary an amount no greater than that 
paid to employees of the Federal Government for similar 
services. 






25 


i 


l 

204. EXAMINATON OF BANKS IN HAND|S OF 
CONSERVATOR. The Comptroller of the Currency 
shall cause to be made such examinations of the affairs 
of such bank as shall be necessary to inform him las to 
the financial condition of such bank, and the exatniner 
shall make a report thereon to the Comptroller df the 
Currency, at the earliest practicable date. 

205. TERMINATION OF CONSERVATORSHIP; 

RESUMPTION OF BUSINESS. If the Comptroller of 
the Currency becomes satisfied that it may safely bejdone 
and that- it would be in the public interest, he m^y, in 
his discretion, terminate the conservatorship and permit 
such bank to resume the transaction of its business; sub¬ 
ject to such terms, conditions, restrictions and limitations 
as he may prescribe. i 

206. WITHDRAWALS AND DEPOSITS DURING 
CONSERVATORSHIP. While such bank is in | the 
hands of the conservator appointed by the Comptroller 
of the Currency, the Comptroller may require the Con¬ 
servator to set aside and make available for withdrawal 
by depositors and payment to other creditors, on a rata¬ 
ble basis, such amounts as in the opinion of the Com- 
troller may safely be used for this purpose; and I the 
Comptroller may, in his discretion, permit the conser¬ 
vator to receive deposits, but deposits received whilej the 
bank is in the hands of the conservator shall not be Sub¬ 
ject to any limitation as to payment or withdrawal, and 
such deposits shall be segregated and shall not be used 
to liquidate any indebtedness of such bank existing at 
the time that a conservator w T as appointed for it, or any 
subsequent indebtedness incurred for the purpose of 
liquidating any indebtedness of such bank existing at 
the time such conservator was appointed. Such deposits 
received while the bank is in the hands of the conserva¬ 
tor shall be kept on hand in cash, invested in the direct 
obligations of the United States, or deposited witli a 
Federal reserve bank. The Federal reserve banks are 
hereby authorized to open and maintain separate (de¬ 
posit accounts for such purpose, or for the purpose of 

i 

i 
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receiving deposits from State officials in charge of State 
banks under similar circumstances. 

207. REORGANIZATION; CONSENT OF DE¬ 
POSITORS AND CREDITORS. In any organization 
of any bank under a plan of a kind which, under existing 
law, requires the consent, as the case may be, (a) of 
depositors and other creditors or (b) of stockholders or 
(c) of both depositors and other creditors and stock¬ 
holders, such reorganization shall become effective only 
(1) when the Comptroller of the Currency shall be satis¬ 
fied that the plan of reorganization is fair and equitable 
as to all depositors, other creditors and stockholders and 
is in the public interest, and shall have approved the plan 
subject to such conditions, restrictions and limitations 
as he may prescribe and (2) wdien, after reasonable notice 
of such reorganization, as the case may require, (A) de¬ 
positors and other creditors of such bank representing at 
least 75% in amount of its total deposits and other lia¬ 
bilities as shown by the books of the bank (B) stock¬ 
holders owning at least two-thirds of its outstanding capi¬ 
tal stock as shown by the books of the bank (C) both 
depositors and other creditors representing at least 75% 
in amount of the total deposits and other liabilities and 
stockholders owning at least two-thirds of its outstand¬ 
ing capital stock as shown by the books of the bank, shall 
have consented in writing to the plan of reorganization: 
PROVIDED, However, That claims of depositors for 
other creditors which will be satisfied in full under the 
provisions of the plan of reorganization shall not be in¬ 
cluded among the total deposits and other liabilities of 
the bank in determining the 75% thereof as above pro¬ 
vided. When such reorganization becomes effective, all 
books, records, and assets of the bank shall be disposed 
of in accordance with the provisions of the plan and the 
affairs of the bank shall be conducted by its board of 
directors in the manner provided by the plan and under 
the conditions, restrictions and limitations which may 
have been prescribed by the Comptroller of the Cur¬ 
rency. In any reorganization which shall have been ap¬ 
proved and shall have become effective as provided 
herein, all depositors and other creditors and stock- 




27 


i 

i 


I 

i 


holders of such bank, whether or not they shalj have 
consented to such plan of reorganization, shall bb fully 
and in all respects subject to and bound by its provisions, 
and claims of all depositors and other creditors sl^all be 
treated as if they had consented to such plan of reorgani¬ 
zation. i 

208. PROVISIONS AS TO SEGREGATION OF 
DEPOSITS INAPPLICABLE AFTER TERMINA¬ 
TION OF CONSERVATORSHIP; NOTICE OF TER¬ 
MINATION. After fifteen days after the affair^ of a 
bank shall have been turned back to its board of direc¬ 
tors by the conservator, either with or without a reorgan¬ 
ization as provided in Section 207 hereof, the provisions 
of Section 206 of this Title with respect to the segrega¬ 
tion of deposits received while it is in the hands df the 
conservator and wuth respect to the use of such deposits 
to liquidate the indebtedness of such bank shall no longer 
be effective: Provided , That before the conservator shall 
turn back the affairs of the bank to its board of directors 
he shall cause to be published in a newspaper published in 
the city, town or county in wdiich such bank is located, 
and if no newspaper is published in such city, tovfn or 
county, in a newspaper to be selected by the Comptroller 
of the Currency published in the State in w'hich the bank 
is located, a notice in form approved by the Comptroller, 
stating the date on which the affairs of the bank will be 
returned to its board of directors and that the said pro¬ 
visions of Section 206 will not be effected after fifteen 
days after such date; and on the date of the publicOtion 
of such notice the conservator shall immediately send to 
every person w’ho is a depositor in such bank under Sec¬ 
tion 206 a copy of such notice by registered mail ad¬ 
dressed to the last known address of such person as shbwn 
by the records of the bank, and the conservator shall §end 
similar notice in like manner to every person making 
deposits in such bank under Section 206 of this Title 
after the date of such newspaper publication and before 
the time when the affairs of the bank are returned tq its 
directors. 

209. CONSERVATORS SUBJECT TO SECTION 
592 OF THIS TITLE AND CERTAIN SECTIONS ;OF 

I 
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TITLE 18. Conservators appointed pursuant to pro¬ 
visions of this subchapter shall be subject to provisions 
of and to the penalties prescribed by Section 592 of this 
Title; and Sections 202, 203, 204, 205, 206, and 207 of 
Title 18, in so far as applicable, are extended to apply to 
contracts, agreements, proceedings, dealings, claims and 
controversies by or with any such conservator or the 
Comptroller of the Currency under the provisions of this 
subchapter 

210. GOVERNMENTAL POWERS UNIMPAIRED 
BY SUBCHAPTER. Nothing in this subchapter shall 
be construed to impair in any manner any powers of the 
President, the Secretary of the Treasury, the Comptroller 
of the Currency, or the Federal Reserve Board. 

211. RULES AND REGULATIONS; PENALTIES 
FOR VIOLATIONS. The Comptroller of the Currency 
is hereby authorized and empowered, wuth the approval 
of the Secretary of the Treasury, to prescribe such rules 
and regulations as he may deem necessary in order to 
carry out the provisions of this subchapter. Whoever 
violates any rule or regulation made pursuant to this 
section shall be deemed guilty of a misdemeanor and, 
upon conviction thereof, shall be fined not more than 
$5,000, or imprisoned not more than one year, or both. 

212. RIGHT TO AMEND; SEPARABILITY OF 
PROVISIONS. The right to alter, amend, or repeal this 
subchapter is hereby expressly reserved. If any provi¬ 
sion of this subchapter or the application thereof to any 
person or circumstances, is held invalid, the remainder of 
the subchapter, and the application of such provision 
to other persons or circumstances, shall not be affected 
thereby. 

213. RATIFICATION OF ACTS OF PRESIDENT 
AND SECRETARY OF TREASURY. All actions, 
regulations, rules, orders, and proclamations heretofore 
taken, promulgated, made, or issued by the President of 
the United States or the Secretary of the Treasury, under 
Sections 201 to 211 of this Title, or under Sections 821 or 
823 of Title 31, are hereby approved, ratified, and con¬ 
firmed. 
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No. 6626. 


Davis Trust Company, Trustee, et al., Appellants, 

v. 

| 

Cary A. Hardee, Receiver, et al., Appellees, 


BRIEF ON BEHALF OF CARY A. HARDEE, 
RECEIVER-APPELLEE. 


INTRODUCTION. 

j 

This case comes up on appeal from the lowe^ court 
upon a decree entered by Mr. Chief Justice ^Alfred 
Wheat dismissing appellants’ amended and Supple¬ 
mental Bill of Complaint. The dismissal was respon¬ 
sive to a Motion to Dismiss. 

i 

The instant case is a companion one to that of Acker 
et al. v. Hamilton , Receiver , et al ., No. 6620 }n this 
court. It arises out of a state of facts identical with 
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those in the Acker case, except that the instant case 
does not involve any question of a future personal re¬ 
lationship of its Conservator with the Hamilton Na¬ 
tional Bank or any other bank, nor does it involve the 
status of secured deposits of the Philippine Islands 
and the Canal Zone. 

Stripped of all matters improperly pleaded and not 
admitted by the Motion to Dismiss the instant case re¬ 
solves itself into two simple questions: 

(1) Did the Conservator of the defendant Federal- 
American National Bank & Trust Company (herein¬ 
after called the Federal Bank) act lawfully in selling 
the assets to the Hamilton National Bank? 

(2) Did the Comptroller of the Currency act law¬ 
fully in making a 100 per cent assessment against the 
stockholders of the Federal Bank? 

These questions have been answered in the affirma¬ 
tive in the Acker case supra by Mr. Justice Adkins 
(page 24). 


STATEMENT OF FACTS. 

The pertinent facts to be considered here are as fol¬ 
lows : 

All the appellants were prior to and on the 3rd day 
of March, 1933, stockholders in the Federal Bank. 
After March 3, 1933, the said Federal Bank was closed 
by holidays and by Executive Orders of the President 
of the United States dated March 6 and March 9, 1933. 
On March 9, 1933, Congress enacted a law designated 
therein as “The Bank Conservation Act,” Appendix 
to appellants* brief, pages 24 and 25. Under section 
203 the Comptroller of the Currency could, when he 
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i 
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found certain conditions to exist, in liis discretion ap¬ 
point a conservator for a National bank to take such 
action as might “be necessary to conserve its assets 
pending further operations of its business as provided 
by law.” Such conservator was by Section 20$ of the 
Bank Conservation Act, granted power, unc|er the 
Comptroller, to carry on limited banking operations, 
and in addition thereto he was vested with jail the 
rights, powers and privileges of a receiver of! an in¬ 
solvent bank. ! 

i 

On March 14, 1933 defendant John Poole Was ap¬ 
pointed Conservator of the Federal Bank by the Comp¬ 
troller. On September 1, 1933, the Conservator filed 
his petition in the lower court in Miscellaneous, Cause 
No. 38, informing the court that the defendant the 
Hamilton National Bank was in the process of Organi¬ 
zation and asked permission to sell to thatj bank 
“quick assets” in the sum of approximately $2,090,- 
236.97 and bills receivable for the sum of approximately 

i 

$2,281,005.22 and furniture and fixtures in the ^um of 
$49,180.00, all three items making a total of ^4,420,- 
422.19. He stated that the purpose of the sale was to 
pay a dividend to depositors and general creditors of 
50 per cent by a ratable distribution. The petition 
(record 15) recited that the “quick assets” wer$ to be 
sold “at current market value as of the date of trans¬ 
fer and delivery and the bills receivable at face! value 
with mutual adjustment of interest.” Attached jto the 
petition was the proposed contract (record 17) estab¬ 
lishing that the sale had been approved by the Comp¬ 
troller (record 27). 

On the 7th day of September, 1933, an order w^s en¬ 
tered in said cause by Mr. Justice Jennings Baile^ (rec¬ 
ord 30) approving the sale of the assets under the terms 

i 

i 




of the contract. This order authorized the Conserva¬ 
tor to take the necessary steps to carry out the terms 
of the contract. Thereafter the sale was consummated 
and the dividend distributed. 

Appellants’ Bill recited that on the 5th day of July, 
1934, the Comptroller assumed to levy a 100 per cent 
assessment on the stockholders of the Federal Bank 
including: each of the appellants herein as set forth in 
paragraph 18 of the Bill. 

The Prayer asks (1) for an accounting and discovery 
with respect to the matters set forth in the Bill; (2) 
that the Receiver be required to bring appropriate suits 
for accounting as ordered by the court; (3) that a tem¬ 
porary restraining order pendente lite enjoining the 
Comptroller, the Receiver, and their successors, be en¬ 
tered and upon final decree that they be permanently 
enjoined from enforcing the assessments against the 
plaintiff stockholders. 

THE MOTION TO DISMISS. 

On May 9, 1935 (record 31) the defendants, the 
Comptroller, the Receiver, and the Conservator, filed 
a joint Motion to Dismiss the Amended Bill of Com¬ 
plaint (record 31) setting forth fourteen grounds of 
which thirteen particularize the all-inclusive grounds 
set forth under paragraph 1, which is as follows: 

“The said amended bill of complaint does not 
state facts sufficient to entitle plaintiffs to any re¬ 
lief, there being no equity stated in the bill.’' 

Under the Motion appellees took the position that 
admitting by it all matters properly pleaded and re¬ 
jecting all those improperly pleaded the Bill on its face 
showed that appellants had no cause of action and that 


the Conservator, as authorized by the Comptroller, had 
the right to sell the assets of the Federal B&nk and 
make distribution according to the terms of his con¬ 
tract with the Hamilton National Bank. Appellees for 
the present exclude from consideration of thej Bill of 
Complaint all of the conclusions of law scattered 
throughout the Bill and what will be termed for jthe pur¬ 
poses herein eight defenses set forth in detail in the 
Bill (paragraphs 8(d)-17, inclusive), all of wh^ch will 
be discussed in detail in the latter part of this brief. 

The argument upon the Motion will be presented 
under the following heads: 

OUTLINE OF ARGUMENT. j 

(1) The Bill on its face does not state facts suffi¬ 
cient to entitle plaintiff to any relief, there b^ing no 
equity stated in the Bill. 

(a) In the absence of fraud the Comptrollerjs right 
to levy the assessment cannot be challenged. 

° I 

I 

i 

(b) Admissions of the Bill and the Bank Conserva¬ 
tion Act establish the authority of the Comptroller to 

lew the assessments. 

•/ 

l 

I 

| 

(2) The Motion to Dismiss excludes the eight sep¬ 
arate defenses set forth in the Bill. 

Defenses Nos. 1, 2, 3, 4, 5, 6, 7 and 8. i 
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ARGUMENT. 

The Bill on Its Face Does Not State Facts Sufficient to 
Entitle Plaintiff to Any Relief There Being No 
Equity Stated in the Bill. 

(a) 

In the absence of fraud the Comptroller’s right to levy 
the assessment cannot be challenged. 

On the facts admitted the only ground upon which 
appellants might base any ground for relief is a suffi¬ 
cient allegation charging fraud on the part of appel¬ 
lees. They concede (brief 14) that 

“In the absence of fraud the right of the Comp¬ 
troller of the Currency to declare insolvency and 
to make an assessment upon the stockholders of 
a national bank cannot be controverted .” 

There is no such allegation of fraud. Appellants 
have charged the Conservator as acting with ‘‘no 
authority of law” (record 4 and 7); that the contract 
of sale was “grossly unfair to the Federal Bank and 
its depositors, creditors and stockholders and likewise 
grossly advantageous to the defendant the Hamilton 
National Bank” (record 5, par. 8(d)). On page 14 of 
their brief appellants say that “This case presents a 
picture of fraud in law, whereby the condition that, in 
the opinion of the Comptroller, made the present as¬ 
sessment necessary, was brought about by the grossly 
unfair and illegal act of the Comptroller himself, in 
stripping the Federal Bank of practically all of its 
liquid assets and through the medium of the Conserva¬ 
tor turning them over to the Hamilton National Bank.” 
The aforesaid statement is, of course, a conclusion on 


the part of counsel for appellants. There is nothing in 
the Bill that approaches a charge of fraud. Hr. Jus¬ 
tice Adkins considering practically identical language 
and circumstances in the Acker case (appendix p. 30) 
said as follows on this subject: 

i 

i 

“In my judgment the allegations of thp bill do 
not charge such a fraud as would authorize the 
Court to review the correctness of the Comptrol¬ 
ler’s judgment in levying the assessment, j 
“The onlv facts set forth in the Bill which it is 

* i 

claimed show fraud deal with the sale to tljie Ham¬ 
ilton National Bank. It is alleged that the con¬ 
servator was without legal authority under the 
statute to make such a sale; that the conservator 
was to become an officer of the Hamilton Rational 
Bank after the purchase and that therefore the 
sale was not binding on the District Bank; Ithat the 
sale by its terms was grossly unfair to {he Dis¬ 
trict National Bank, and that by this sale {lie Dis¬ 
trict Bank was stripped of most of its liquid as¬ 
sets. | 

“But it is not charged that in approving this 
sale the Comptroller did not use his best judgment 
or that he did not honestly believe that it; was to 
the advantage of the District Bank to make the 
sale. 

“In my judgment this is not a charge that the 
Comptroller was guilty of fraud either in fact or 
in law in approving the sale.” 

If there was no fraud in the Acker case certainly there 
could be none in the instant case, for in the latter there 
was no possibility of the Conservator becoming an offi¬ 
cial of the Hamilton National Bank. 


8 


(b) 

The Bank Conservation Act empowers the Comptroller 
to sell and distribute the assets and levy the as¬ 
sessments and the Bill so admits. 

The Bill admits that the Conservator was appointed 
under the Bank Conservation Act; that he petitioned 
the lower court for the right to sell the “quick assets” 
of the Bank in order to obtain moneys to distribute a 
50 per cent dividend; that the court approved the sale 
and the contract and that its terms were carried out. 

The remaining question to be determined then is— 

did the Conservator have the authority to act as he 

* 

did, under Section 203 and 206 of the Bank Conserva¬ 
tion Act? (Appellants’ appendix p. 24) 

Appellants bottom their contention on the theory 
that the Bank Conservation Act limited the powers of 
the Conservator to something less than those of a re¬ 
ceiver, though, they do not state in what respect this is 
done. They argue, however, (brief 15) that the “con¬ 
clusion reached by the Comptroller of the Currency 
that the powers of a conservator are the same as those 
of a receiver has no foundation in fact or law”. They 
assert (brief 16) that the title of the Bank Conserva¬ 
tion Act itself demonstrates that the idea of Congress 
was to “conserve” the assets of the bank and to get as 
far away as possible from already existing legislation. 
They argue that the conservator was to be an official 
entirely different from the receiver and that his powers 
were to be limited in scope. 

If, however, we lay Sections 203 and 206 of the Bank 
Conservation Act alongside of Title 12, Section 192, 
U. S. C. A.; Section 5234, U. S. B. S. and Section 197, 
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Title 12, U. S. C. A. we find no support for appellants * 
position. 

Under Section 203 of Title 2 of the Act of ]\jlarch 9, 
1933, the Bank Conservation Act provides forj the ap¬ 
pointment of a Conservator by the Comptroller of the 
Currency and states that he shall have “All the rights, 
powers and privileges” possessed by receivers bf insol¬ 
vent national banks and adds that the position of the 
bank shall “he the same as if a receiver had Been ap¬ 
pointed therefor.” Instead of limiting his powers Con¬ 
gress expanded them and superimposed upon the pow¬ 
ers of a receiver additional powers which it gave to the 
conservator. These additional powers are set fcjrth un¬ 
der Section 206 of the Bank Conservation Act.j There 
is not a word in the Bank Conservation Act showing or 
indicating a limitation of the receiver’s power^ in the 
creation of the position of conservator. On t|ie con¬ 
trary the language of the Act indicates an expansion. 

Since the Bank Conservation Act refers us! to the 

i 

powers of the receiver we are thrown back on the statu¬ 
tory authority of that officer in determining whether 
the conservator had the authority to sell assetsj in the 
instant case. The authority of the receiver is set forth 
in Title 12, Section 192, U. S. C. A.; Section 5234 
U. S. R. S. and Section 197, Title 12 U. S.j C. A. 
Under these sections we find that “upon t^ie or¬ 
der of a court of record of competent jurisdiction 
(the receiver) may sell or compound all bad or doubt¬ 
ful debts, and, on a like order, may sell all the real and 
personal property of such association, on such terms 
as the court may direct; and may, if necessary pay 
the debts of such association, enforce the individual lia- 

' I 

bility of the stockholders.” There can be no gainsay¬ 
ing this language. It provides for a sale such ^s was 
carried out in the instant case. i 


| 
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Tlie Bank Conservation Act declared that the Con¬ 
servator had the same power as the receiver and added 
that he may, among other things (Section 206), acting 
under the authority of the Comptroller, “make avail¬ 
able for withdrawal by depositors and payment to other 
creditors on a ratable basis such amounts as in the 
opinion of the Comptroller may safely be used for this 
purpose,’’ and otherwise carry on a regular banking 
business. 

The sale and transfer bv the Conservator herein 
was made with meticulous regard to the conditions laid 
down in these statutes. Therefore in the absence of 
fraud there can be no right of attack upon him or on 
the Comptroller for this action. 

This view lias been declared by Mr. Justice Adkins 
in Iiis opinion wherein he says, having already elimi¬ 
nated the question of fraud: 

“Therefore I conclude that the Bill of Com¬ 
plaint does not state facts that would justify the 
court in enjoining the collection of the assessment 
and the motions to dismiss should be granted.” 

In the case of Ilulse v. Argetsinger et cd., 12 F. (2) 
933, the Receiver had applied to the Court for author¬ 
ity to compound the liability of certain directors and 
ratify a contract previously entered into between the 
insolvent bank and a new bank, under which the old 
bank being unable to pay checks and drafts of deposi¬ 
tors transferred a part of those assets to the new bank, 
together with a promissory note of $2,124,365.13, with 
interest, collaterally secured by the remaining assets 
of the old bank accepted at face value, and the new bank 
assumed paying and discharging all depositors and the 

liabilities of the old bank as shown bv balance sheet. 

* 


Dissenting stockholders questioned the conveyance. 
The Receiver after examination of the circujnstances 
petitioned for authority to sell assets on the safne terms 

as the above contract. He also threatened to bring ac- 

l 

tion against directors for having negligently dissipated 
bank property. Certain directors tendered $750,000.00 
in full settlement of all claims and causes of action. 

i 

The Comptroller of the Currency considered j;he offer 
a reasonable and just sum to compose all differences as 
to any existing liability and responsibility of the con¬ 
tributing directors arising out of their negligence and 
maladministration. Dissenting stockholders pro¬ 
tested against the proposed settlement on the! ground 
that ratification would probably leave them remediless. 

The Court said: i 

“The arrangement between the two banks prior 
to the appointment of a receiver * * * constituted 
a sale of the assets for the purpose of liquidating 
liabilities to depositors and other claimants. * * * 
The statute confers upon the Comptroller of the 
Currency, when satisfied of the insolvency of a 
banking association, the right to appoint a Receiver 
and enforce existing liabilities of directors and 
shareholders and administer the assets ajid con- 
vev the same on order of the court. * * * This 
provision, it seems to me, plainly gives the! Comp¬ 
troller entire control of the insolvent bank, with 
the evident purpose of speedily winding | up its 
affairs regardless of the wishes of the\ stock¬ 
holders. (Italics ours.) 

“The receiver is * * * charged with the duty of 
investigating and redressing maladministration, 
waste, and dissipation by directors and stockhold¬ 
ers in the same manner as a creditor or the; share¬ 
holders on behalf of the bank might do. * f * In- 
as-much as the right of shareholders of a national 
bank are merged in the receivership, they must 
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yield to his sound discretion and judgment. They 
may urge, as they have here, that the proposed 
settlement is unwise and imprudent; but, as agent 
of the government, the receiver is invested by law 
with administrative authority and power, and his 
discretion relating thereto ought not to be lightly 
ignored or rejected by the court, unless it is clear 
that fraud or wrong is likely to eventuate which 
is not apparent here. * * * 

“The action brought on behalf of the corpora¬ 
tion * * * specifies a very large demand, but, after 
fully acquainting himself with the value of the 
various assets set forth in the contract of sale in 
question, and upon careful investigation of the 
asserted liabilities of the directors, he concluded, 
with the sanction of the Comptroller, that the 
terms of the proposed settlement will result ad¬ 
vantageously to the shareholders * * * There 
being no fraud or collusive conduct shown, I am 
persuaded that I should not hesitate yielding to 
their judgment. It is not enough to say that the 
receiver omits giving stockholders the complete 
information that thev should have to satisfv them- 
selves that reasonable discretion has not been ex¬ 
ercised; that the amount to be paid by the direc¬ 
tors is wholly inadequate, or that the exact amount 
for which the receiver deems the directors liable 
has not been stated; that the transferred assets 
were undervalued; that the action against the di¬ 
rectors should first, be terminated before an as¬ 
sessment is made; or indeed that it should be made 
to appear that the directors are unable to pay more 
than the amount tendered by them. These conten¬ 
tions must give way to declaration of the receiver 
and Comptroller * * * 

“For these reasons I am of the opinion that the 
receiver should have the order of this court as 
prayed . 9 ’ 

A District Court’s order approving the sale of a na¬ 
tional bank’s assets on receiver’s application is not 




reviewable in the Circuit Court of Appeals! on appeal 
%• ^ ^ ^ ^ t ^ ^ ^ y since such proceeding is ex parte 

and bank creditors are not entitled to be parties and 
have no right to be heard. Feifer v. Williams, 5 F. 
(2) 286. 

! 

Kennedy v. Gibson, 8 Wall. 498 (F. N. 15); 

Mass v. Goodhart. 209 Fed. 102; 

Ex parte Chetwood, 165 U. S. 443 (N[. 61); 

Baker v. Schofield, 221 Fed. 322 (N. $8) ; 

Love v. Allard, 286 S. W. 581 (Ap. N.|99); 

Ex parte Moore, 6 Fed. (2) 905 (N. 92); 

Gockstetter v. Williams , 9 Fed. (2) 354 (N. 91); 

First National Bank v. Shedd, 121 U.I S. 74, 85, 
86 ; | 

Wulff v. Superior Court etc., 110 Calif. 215; 42 
Pac. 638. 

. 

The powers conferred upon the Comptroller by stat¬ 
ute prior to the Conservation Act were exercised 
through his receiver. The Conservation Act empow¬ 
ered a conservator to exercise all of these powers of 
the receiver and preservd all the former authoritv of 
the Comptroller. Hence the conservator executing the 
will of the Comptroller is in all respects empowered by 
statute to act as the receiver. A conservator so em¬ 
powered becomes a receiver plus. This was held in 
Pestcoe v. Sixth National Bank, 171 A. 302, and in re 
Hober’s Estate, 180 Atl. 140. | 

Attention is also called to the case of Barbour v. 
Thomas, Conservator, 7 Fed. Supp. 271. Thfere a por¬ 
tion of the assets of the Guardian National Bank of 
Commerce and of the First National Bank}, both of 
Detroit, were sold by the conservators to ihe newly 
organized National Bank of Detroit. The j sales in- 



14 


eluded assets in the amounts of $26,613,000 and $104,- 
588,000, respectively. These sales were approved by 
the Federal Court for the Eastern District of Michi¬ 
gan presided over by Judges Moynet and O’Brien. 
The situation there literally paralleled that in the in¬ 
stant case and the proceedings and orders were sub- 
stantiallv identical. 

Subsequently the sales were attacked by the stock¬ 
holders seeking to avoid a stock assessment liabilitv 
upon numerous grounds many of which are presented 
by appellants in the instant case. The plaintiffs were 
overruled and the contentions of the Conservator up¬ 
held. 

In a like manner Justice Adkins sustained the posi¬ 
tion of the Comptroller and the Conservator in the 
Acker case supra. Since there are no facts or plead¬ 
ings before the court that would sustain a charge of 
fraud, and the Bill on its face admits that the Con¬ 
servator carried out the requirements of the statute in 
the sale of the “quick assets” of the Federal Bank, 
and since the Conservator is empowered by statute to 
act as he did; plaintiff is not entitled to any relief. 

Such being the case the Comptroller is fully em¬ 
powered to make the levy as required by the National 
Bank Act. 

The Motion to Dismiss Excludes the Eight Separate 
Defenses Set Forth in the Bill by Appellants. 

It may come as a surprise to have the eight reasons 
set up by appellants for not paying the assessment 
denominated defenses when appearing in the body of 
a Bill of Complaint and yet upon close observation this 
is what thev reallv are. Therefore at the risk of using 
perhaps an awkward description they will be so desig- 
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nated in this brief. These defenses (recordjpar. 9-17, 
inclusive, page 7 of appellants* brief) are attempts to 
attack the action of the Conservator in sellihg the as¬ 
sets of the Federal Bank to the Hamilton! National 
Bank. This method of attack is frowned upon by deci¬ 
sions of our courts. Love v. Allard ( supra j. 

The position appellant takes is that if thes6 defenses 
were sustained (record par. 11, p. 8) there jwould be 
no necessity or occasion for an assessment against the 
stockholders, but on the contrary all depositors and 
creditors would be paid in full out of the assets of the 
Federal Bank and there would be a substantial divi¬ 
dend remaining payable to the stockholders, j Mr. Jus¬ 
tice Adkins in the Acker case discussing a l^ke situa¬ 
tion said (Appendix 31): | 

“In fact the sale was actuallv made. !As a re- 
suit thereof a large sum of money was p^id out to 
creditors of the District Bank and to thjat extent 
its debts were paid. j 

“Whether the sale was authorized by:the stat¬ 
ute, whether it was valid in law, or whether the 
highest price was realized for the District Na¬ 
tional Bank, the facts remain that the 'sale was 
consummated and that the remaining assets of the 
bank are insufficient to pay the debts. 

“In my judgment the facts stated do ndt author¬ 
ize the Court to assume jurisdiction to determine 
whether or not the Comptroller was correct in his 
decision that in order to pay the debts of the bank 
it is necessary now to enforce the individual lia¬ 
bility of the stockholders. 

“Even if the Comptroller’s decision wbre open 
to review by this Court the facts stated iiji the bill 
indicate his decision is correct i 


Thus it will be seen that these defenses are a fnere col¬ 
lateral attack on the Comptroller’s finding of insol- 
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vency and the necessity for the assessment, neither of 
which can be attacked collaterally since the determina¬ 
tion of the Comptroller acting through the Receiver is 
a quasi judicial determination and is in the absence of 
fraud binding on the courts. Harper v. Moran, 64 App. 
D. C. 210; 76 Fed. (2) 9S0; Kennedy v. Gibson , 8 Wall. 
498; Casey v. Galli, 94 U. S. 673. 

The said defenses will be taken up seriatim and 
briefly analyzed as follows. 

Defense No. 1. 

Appellants aver (par. 10, page 7 record) substan¬ 
tially that the Federal Bank was a Government deposi¬ 
tary for money of the departments and required the 
deposits to be secured by U. S. bonds, etc. They aver 
that there was no law for the taking of collateral secu¬ 
rity for said deposit accounts or for applying the same 
for payment thereof. They assert that there should 
be an accounting in this respect for all loss and dam¬ 
age suffered thereby. 

Under R. S. 5134 it is provided that National Banks 
shall be designated as depositaries for public moneys 
by the Secretary of the Treasury. He shall require 
them to give satisfactory security in the form of U. S. 
bonds for the safe keeping and payment of the public 
moneys. However, there is nothing in this Bill which 
suggests that the deposits of securities, alleged to have 
been made, was not in full conformity with the statute. 
Obviously, the Federal Bank had the power to pledge 
its assets for the aforementioned purpose. No fact is 
set out in the pleadings from which the court can deter¬ 
mine (as it did in the case of O’Connor et al. v. Rhodes, 
No. 6414) that certain particularly identified deposits 
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i 

I 

j 

were not public money or were accepted ip violation 
of law. There is no presumption of violation by offi¬ 
cials of the Government when the law authorizes them 
to do lawfully the thing complained of. Wei have here 
a typical example of a pleaded conclusion! not sup¬ 
ported by any facts. J 

In any event, if the Bank was solvent, ho prefer¬ 
ence was created by the alleged payment. If it was 
insolvent, as was found by the Comptroller, the lia¬ 
bility of the stockholders was reduced by that much. 
Such a condition, however, if admitted wopld be no 
reason for delaying the assessment of shareholders. 
They are to be assessed in the discretion of tfie Comp¬ 
troller of the Currency. It appeared necessary to him 
to pay the depositors and creditors and his judgment 
cannot be reviewed. j 

Moreover, the Comptroller through the Receiver has 
the primary and exclusive right to maintain pn action 
to recover such misapplied funds. In the absence of a 
demand upon or refusal by the Comptroller or Re¬ 
ceiver to bring such an action no stockholder! mav do 
so. Kennedy v. Gibson, supra. ; 

i 

i 

Defense No. 2. 

Under paragraph 11 (record 8) appellantsj charge 
that the expense of the conservatorship and receiver¬ 
ship have both been excessive, exorbitant and extrava¬ 
gant and included the costs of promoting the Hamilton 
National Bank. This is a conclusion both of ljaw and 
fact and not sustained in any way by any other facts 
set forth in the Bill. Admitting, for the sake! of the 
argument, that they were true, this is a matter] of ad¬ 
ministrative discretion of the Comptroller of the Cur- 

I 

I 

i 

I 

1 


I 

I 
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rency and is not subject to attack by stockholders or 
review upon their petition by the courts. Altman v. 
McClintock, 20 Fed. (2) 1007; Barbour v. Thomas, 7 
Fed. Supp. 271; Wilson v. Await, 2 Fed. Supp. 465; 
Hulse v. Ar get singer, supra. 

Defense No. 3. 

In paragraph 12 of the Bill (record 8) it is charged 
that depositors withdrew large sums of money during 
thirty days preceding the closing of the bank. The Bill 
alleges that the Federal Bank was solvent on March 3, 
1933. Appellants then contend that payments to the 
depositors for thirty days prior thereto should be re¬ 
covered. This contention is made without the support 
of any other facts in addition to being an unsupported 
conclusion of fact. The courts have held that a trans¬ 
feree’s knowledge or want of knowledge of a condition 
of a bank or the intentions or purposes of its officers 
was quite immaterial under a state of facts similar to 
those here presented and that payments made by a 
bank to a depositor from his checking account in due 
course of business cannot be regarded as having been 
made or received with a view of giving preference to 
such depositor over other creditors. JIall v. Ger¬ 
man Bank , 187 Fed. 750; National Security Bank v. 
Butler, 129 U. S. 223; Browne v. Stronach, 7 Fed. (2) 
685. This defense is just another collateral attack upon 
the Comptroller’s finding of insolvency and the neces- 

sitv for the assessment. 

* 

Defense No. 4. 

In paragraph 13 (record 9) appellants assert that 
the assets of the Federal Bank were valued bv the di- 
rection of the then acting Comptroller of the Currency 
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“on the basis of current price rather than o|n the cus¬ 
tomary basis which had preceded, or even oh the basis 
of normal market values”. This is nothing jnore than 
an attempt to attack collaterally the Comptroller’s find¬ 
ing of insolvency and the necessity for the assessment. 
In the absence of a charge of fraud appellants attack 
has no standing before this court. They camtiot attack 
the necessity for the appointment of a receiver in an 
equity proceeding such as the instant case noir can they 
make a direct attack such as this appears to be. When 
a bank is closed by the Comptroller all the rights of the 
stockholders are merged in his office and through him 
in that of the conservator or receiver. Having accepted 
the terms of their contracts as stockholders they agreed 
under certain conditions that the Comptroller should 
have the final judgment as to the sale and distribution 
of the assets when he has determined that thO bank is 
insolvent. Barbour v. Thomas , 7 Fed. Supp. 271, 276, 
277. In the instant case his determination wajs a judi¬ 
cial one. Kennedy v. Gibson , supra . 1 

i 

| 

i 

Defense No. 5. 

i 

Under paragraph 14 (record 9) the appellants aver 
that the Hamilton National Bank opened on the 25th 
day of September, 1933, and acquired 50 per cejit of the 
existing deposit accounts of the Federal Bank aggre¬ 
gating several millions of dollars and representing a 
considerable purchase value, for which the Hamilton 
National Bank made no payment or accounting. 

The argument of appellees under Defense No. 4 ap¬ 
plies in all respects to Defense No. 5. In Addition, 
reference is had to the case of Barbour et al. v. j Thomas 
Conservator et al., supra, in which a similar question 
was raised by a stockholder. The court there ^aid: 

i 

i 
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“The creditors are in no way responsible for the 
alleged shrinkage of assets by the allegedly illegal 
holidavs, or bv the acts of the conservator. The 
statutory liability of stockholders is immediately 
available for creditors when there are valid debts 
made by the bank and the Comptroller is satisfied 
that it is necessary to make the lew to satisfy the 
debts. It would be a novel proposition if a bank 
stockholder could defeat the creditors by showing 
the assets were dissipated through the acts of the 
officers appointed to administer them. Such a 
principle would make it necessary for the courts to 
review every act of such officers and make the cost 
of collecting the assessment greater than any 
amount tfyat could be collected. The statute makes 
no provision for the relief of bank stockholders on 
account of dissipation of assets. But the liability 
is definitely created when there are valid debts of 
the bank and no funds available to pay them in 
full. 

“Therefore it is immaterial whether the bank 
was solvent on the dates of the state and national 
holidays and at the time of the appointment of a 
conservator, nor is it material whether the sale of 
a part of the assets by the conservator, which was 
approved by a court of competent jurisdiction, re¬ 
sulted in the insolvency of the bank. The sale did 
not create the debts and consequently could not 
release the liability of the bank stockholders. The 

m/ 

allegations in these respects and the proof ten¬ 
dered in support thereof were immaterial to the 
main issues, did not, and could not, constitute a 
defense at law or in equity.” 

Also see: Gochstetter v. Williams, 9 Fed. (2) 354. 

Defense No. 6. 

Under paragraph 15 (record 10) it is averred that 
the Federal Bank had acquired a valuable good will 
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through conducting a branch banking businesjs in vari¬ 
ous parts of the city for which the Hamilton! National 
Bank had made no payment or accounting. Appellants 
asked for an accounting. They are not entitled to such 
for the reason that a suit on an assessment ^gainst a 
stockholder is determined conclusively and exclusively 
by the Comptroller, he having appointed the; receiver 
and the receiver having acted under his direction. 
Crawford v. Gamble , 57 Fed. 15; Thomas v. Hubbard, 
4 Fed. Supp. 520; Miller v. Stocky 65 Fed. j(2) 773; 
Barbour v. Thomasy 7 Fed. Supp. 271; Stihram v. 
Schwartz , 68 Fed. (2) 699. | 

__ I 

Defense No. 7. 

j 

Under paragraph 16 (record 10) appellantp charge 
that the appraisal of the real estate holdings \yas upon 
a wholly inadequate basis and that they should now 
be reappraised under the direction and supervision of 
the Court. The same arguments against this procedure 
as having been urged in this brief against the!position 
of appellants in valuing the assets of the Federal Bank 
apply in the action of the Comptroller in appraising the 
real estate of the Federal Bank. The whole question 
is foreclosed from collateral attack by appellants in 
the absence of any charge or facts upon whiyh fraud 
could be based. 


Defense No. 8. 

| 

Appellants assert that the Comptroller assured the 
directors and stockholders that the Federal Bank was 
not insolvent and that if the Hamilton National Bank 
was organized there would be no receivership or stock 
assessment; that appellants were given no notide of the 
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pendency of tile sale of the liquid assets of the Federal 
Bank under Cause Xo. 38, Miscellaneous Docket, and 
when thev did learn of this refrained because of the 
aforesaid assurances that had been given them. Appel¬ 
lants have failed to show or allege how these repre¬ 
sentations, if made, were in any way injurious to the 
stockholders. Mr. Justice Adkins in his opinion in the 
Acker case (Appendix 27) on this same subject said: 

“The facts alleged in paragraph 18 do not jus¬ 
tify the assertion that the Comptroller in fact did 
represent or promise that there would be no as¬ 
sessment. 1 think it is doubtful whether the Comp¬ 
troller by statements of the kind set forth in para¬ 
graph 18 could estop himself from levying assess¬ 
ment thereafter if in his judgment such assess¬ 
ment was necessary to pay the debts of the bank.” 

Such representations, if actually made by the Comp¬ 
troller or his employees, cannot be set up by the stock¬ 
holders to defeat a stock assessment. Page v. Jones , 
7 Fed. (2) 541; Hawkins v. Swan, 52 Fed. (2) 688, 690; 
Huff v. Page, 2 Fed. (2) 544. 

CONCLUSION. 

In the foregoing brief the conclusions of law, which 
are so profusely set forth in the Bills, have been only 
lightly touched upon. They will not be referred to 
here though so obvious and numerous, since their pres¬ 
ence does not lend any value to the Bill in the attempt 
of appellants to tender an issue. 

At the outset it was pointed out that appellants in 
their Brief cdnceded that in the absence of fraud the 
right of the Comptroller of the Currency to declare in¬ 
solvency and to make an assessment upon the stock- 
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i 
i 

| 

| 

j 

i 

j 

holders of a national bank could not be controverted. 

Appellees maintain that there is a total absence of 
fraud. If this is true, then the only question left is to 
determine whether the requirements of tile statute 
were followed in the making of the sale of t|ie “ quick 
assets” and the assessment upon the stockholders. 
The Bill admits that the bank was closed by |he Comp¬ 
troller, that a conservator was appointed, thqt he pre¬ 
sented a contract for the sale of the assets to the 
lower court which contract was approved, j Thus all 
the steps required by the statute were taken! properly, 
the only matter to be decided was as to whether the 
conservator had the authority to sell the quijck assets. 
The Comptroller, through the Receiver, wab empow¬ 
ered to and did proceed to levy and collect the stock 
assessments complained of. This it was his duty to do 
under the National Bank Act, and neither t}ie sale of 
the assets nor the levy and the collection of j the stock 
assessments can be questioned, collaterally jor other¬ 
wise, at the suit of a stockholder. 

It is, therefore, respectfully submitted that! the court 
below committed no error in dismissing the Bills of 
Complaint and that the Decree below should be af¬ 
firmed. 

i 

Respectfully submitted, 

i 

Huston Thompson, 

_ v 

Herbert S. Ward, 

Southern Building, 
Washington, D. Q., 
Attorneys for Cary A. Hardee, 

Receiver-Appellee. 


j 

i 
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APPENDIX. 

IN THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

Equity No. 57556. 

W. Bertrand Acker, et al., 


v. 

Norman R. Hamilton, Receiver District National 

Bank, 

J. F. T. O'Connor, Comptroller of the Currency of the 

United States, et al. 

MEMORANDUM. 

The main object of this suit is to enjoin the collec¬ 
tion of assessments levied by the Comptroller of the 

Currency on the stockholders of the District National 
* 

Bank. The case is heard on motions of various defen¬ 
dants to dismiss the supplemental and amended bill of 
complaint. 

Two grounds are relied on to support the main ob¬ 
ject of the suit; first , that in September, 1933 the 
Comptroller made certain representations to the stock¬ 
holders which amounted to a promise that there would 
be no receivership or stock assessment; and, second, 
that in order to pay the debts of the bank it is not nec¬ 
essary to enforce the individual liability of the stock- 

mf * 

holders. 

It is further alleged that the money necessary to 
pay the remaining debts may be realized by revaluing 
the real estate owned by the bank; and by obtaining 
an accounting from the Secretary of War for losses 
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incurred in the sale of bonds in order to pgy the de¬ 
posit made by him as trustee; by avoiding a |sale made 
in September, 1933 of certain assets of the bjmk to the 
Hamilton National Bank, and securing an Recounting 
from the bank; by compelling the conservator, re¬ 
ceiver and Comptroller to reimburse the bank for ex¬ 
travagant and excessive expenses of the liquidation; 
and by bringing suits against others unnamed. The 
bill makes the Secretarv of War, Hamilton! National 
Bank, the conservator, receiver and Comptroller par¬ 
ties defendant, and seeks to recover large sikms from 

7 i 

them. i 

i 

The grounds upon which the main object of the suit 
is based are stated in more detail as follows: j 

First —That the Comptroller assured plaintiffs that 
(he District National Bank was not insolvent,!and that 
if the plan for the organization of the Hamilton Na¬ 
tional Bank should be perfected there would be an or¬ 
derly and sympathetic conservation and liquidation 
of that bank; that such assurances were tantamount to 
the representation that there would be no receivership 
or stock assessment; and that many plaintiff^ (seven¬ 
teen of whom are named) purchased stock in t)ie Ham¬ 
ilton Bank in reliance upon said assurances (|)ar. 18). 

Second —That the Bank is not insolvent, and that 

i 

if its affairs are properly liquidated there will be funds 
with which to pay all debts and a dividend to tljie stock¬ 
holders, and that an assessment is not necessary. This 
conclusion is based upon the averments— 

(a) That the real estate now owned by the Bank 
was under-appraised (pars. 14 and 17). j 

(b) That during the month preceding the closing of 
the bank on March 3, 1933 excessive withdrawals were 
made at the instance of officers and directors, gnd that 
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such depositors should be required to account there¬ 
for; discovery of the names of such depositors and the 
amounts withdrawn is prayed with the object of add¬ 
ing them as defendants (par. 13). 

(c) That the Secretary of War as trustee of the 

Philippine Islands Gold Standard Fund deposited 

about $750,0(10 in the bank and required the same be 

secured by United States bonds; that lie required the 

conservator or receiver to pay the deposit in full, and 

in order to do so the bonds were sold, and that such 

sale caused a large loss to the Bank. Discovery of 

the amount is prayed, and recovery thereof is sought 

from the Secretarv of War as such trustee and all 

* 

others who participated in the matter (par. 11). 

(d) That the costs of the conservatorship and re¬ 
ceivership have been excessive, exorbitant and extrav¬ 
agant ; that the conservator, receiver and comptroller 
should be required to account and make good to the 
stockholders all loss and damage (par. 12). 

(e) That the plaintiffs are entitled to an accounting 
from the Hamilton National Bank for and of the assets 
of the District Bank sold to defendant Hamilton Na¬ 
tional Bank under the assumed authority of an order 
of this Court dated September 7, 1933 approving the 
sale bv the conservator of the District Bank of such 
assets. 

It is contended that the conservator had no author¬ 
ity in law to make such a sale; even if he did have the 
authority, the sale was not made in a lawful way; and 
that the sale was otherwise objectionable for the fol¬ 
lowing reasons: 

(i)—The conservator who made the sale was to be¬ 
come an officer of the new bank and upon its organiza¬ 
tion did become vice-president thereof. 




(ii)—The contract was unfair to the stockholders 
and grossly advantageous to the Hamilton Bank be- 
cause certain bonds were sold at the market price with¬ 
out regard to their intrinsic value or their ptrior mar¬ 
ket price or their prospective future market price; 
and because the contract permitted certain substitution 
of notes and other securities; because the| contract 
was stated to be made in order to permit a ratable dis¬ 
tribution to creditors of 50 per cent and thereafter ac¬ 
counts were opened in the Hamilton Bank for certain 
depositors for 50 per cent of their balances,j but that 
seven of the plaintiffs are not included therein (pars. 
5-9). 

It is also alleged that the Hamilton Bank tpok over 
as part of the plans of its organization the| existing 
deposit accounts of the District Bank but made no 
payment therefor and that the Hamilton Bank should 
account for the fair and reasonable purchase lvalue of 
said deposit accounts in whatever sum the Court may 
find to be proper (par. 15). j 

It is also alleged that the District Bank had con- 

! 

ducted its business at 1410 C Street and atj several 

\ 

branches throughout the citv of Washington dnd built 
up a valuable goodwill, for which goodwill the Hamil¬ 
ton Bank made no payment or accounting; ;ind that 
the Hamilton Bank should be required to account for 
said goodwill (par. 16). 

OPINION i 

I 

In my judgment the bill of complaint does pot state 
facts which authorize the Court to enjoin the Enforce¬ 
ment of the assessment. 

| 

1—The facts alleged in par. 18 do not justify the 
assertion that the Comptroller in fact did represent or 
promise that there would be no assessment, j 
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I think it is doubtful whether the Comptroller by 
statements of the kind set forth in par. 18, could estop 
himself from levying 1 an assessment thereafter if in 
his judgment such assessment was necessary to pay 
the debts of the bank. 

See Huff v. Page, 2 F. (2d) 544. 

Page v. Jones , 7 F. (2d) 541. 

In re Plain Stale Bank, 258 N. W. 783, at 785. 

2—The other ground to support the main purpose 
of the bill is that in order to pay the bank’s debts it is 
not necessary to enforce the individual liability of the 
stockholders. It is alleged that if the real estate 
owned by the bank be reappraised and that if an ac¬ 
counting be had from the numerous defendants and 
from other prospective defendants enough money will 
be collected to pay the debts and a dividend to the 
stockholders. 

The statute under which the Comptroller and re¬ 
ceiver are acting provides that— 

* * the receiver, under the direction of the 
Comptroller * * * may, if necessary to pay the 
debts of such association, enforce the individual 
liahilitv of the stockholders” (Sec. 192 Title 12 
USCA). 

It is settled law that a decision by the Comptroller 
that in order to pay the debts of the association a stock 
assessment is necessary is not subject to attack or open 
to review in the courts except for fraud. See 1larger 
v. Moran , Receiver, decided March 3, 1935 by the U. S. 
C. A. for the D. C., Washington Loan & Trust Co. v. 
Allman , Receiver, 70 F. (2d) 282, Broderick v. Ameri¬ 
can General Corporation , 71 F. (2d) at 869. 
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The banking laws contemplate a prompt liquidation 
of the affairs of an insolvent bank and speedy payment 
io creditors. After payment of all debts ajid the ex¬ 
penses of the receivership the stockholders are en¬ 
titled, if they wish, to take charge of the affairs of the 
bank. Of course any balance belongs to tliem. See 
Sec. 197 Title 12 USCA. 

In Kennedy v. Gibson, 8 Wall. 498, 505, 506 the 
Court said— 

i 

| 

“A speedy adjustment is necessary tp the effi- 
ciencv and utility of the law; the interests of the 
creditors require it, and it was the obvipus policy 
and purpose of Congress to give it. If |too much 
be collected, it is provided by the statute! that any 
surplus which may remain after satisfying all de¬ 
mands against the association, shall be paid over 
to the stockholders. It is better they should pay 
more than may prove to be needed than that the 
evils of delay should be encountered.’’ I 

In Broderick v. American General Corporation , 71 
F. (2d) 864 the Court of Appeals of the Fourth Circuit 
quoted with approved from Matter of Union tfank, 176 
App. Div. 477 where, in discussing the New York law, 
it was said— 

l 

| 

“Liquidation presupposes the proihpt and 
speedy conversion of assets to cash in tjhe inter¬ 
ests of creditors, and the right to enforce! and col¬ 
lect the assessments should not be subjept to de¬ 
feat by the mere balancing of the opposing opin¬ 
ions and views of expert witnesses upon the ques¬ 
tions of reasonable values. If it should ultimately 
appear that the assessment was unnecessary in 
whole or in part, the stockholders are entitled to 
share in any remaining surplus. Banking Law, 
sec. 79. As between the stockholder and the credi- 
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tor, it is the convenience of the latter that is pre¬ 
ferred bv the courts’’. 

See also Liberty Bank v. McIntosh, 16 F. (2d) 
906, 908; Crawford v. Gamble, 57 F. (2d) 17: Mil¬ 
ler v. Stock, 65 F. (2d) 773. 

From the facts above stated it is clear that the funds 
now on hand or to be realized from the sale of remain¬ 
ing assets will not pay the debts of the bank. The 
money with which to pay the debts is to be obtained by 
securing an accounting from the Secretarv of War for 
losses incurred in the sale of bonds to pay the deposit 
of the Philippine Islands Gold Standard Fund; by se¬ 
curing an accounting from the Hamilton National Bank 
growing out of the sale to it; by compelling the re¬ 
ceiver and the Comptroller to reimburse the bank for 
the extravagant expenses of liquidation, and from va¬ 
rious suits to be brought against undisclosed deposi¬ 
tors. In other words, it is hoped that the moneys to 
pay the debts will be realized from the several defen¬ 
dants to the present suit, and from other persons yet 
to be sued. 

It is evident that years may elapse before the litiga¬ 
tion will be concluded and that no one can prophesy its 
outcome. 

In my judgment the allegations of the bill do not 
charge such a fraud as would authorize the Court to 
review the correctness of the Comptroller’s judgment 
in levying the assessment. 

The only facts set forth in the bill which it is claimed 
show fraud deal with the sale to the Hamilton Na¬ 
tional Bank. It is alleged that the conservator was 
without legal authority under the statute to make such 
a sale; that the conservator was to become an officer 
of the Hamilton National Bank after the purchase and 
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that therefore the sale was not binding on tlje District 
Bank; that the sale by its terms was grossly! unfair to 
the District National Bank, and that by this sale the 
District Bank was stripped of most of its liqiiid assets. 

But is is not charged that in approving thi(5 sale the 
Comptroller did not use his best judgment oir that he 
did not honestlv believe that it was to the advantage of 

* * i 

the District Bank to make the sale. ! 

i 

In my judgment this is not a charge that tltie Comp¬ 
troller was guilty of fraud either in fact or in law in 
approving the sale. j 

In fact the sale was actually made. Asia result 

* i 

thereof a large sum of money was paid out to creditors 
of the District Bank and to that extent its debts were 
paid. j 

Whether the sale was authorized by the statute, 
whether it was valid in law, or whether the highest 
price was realized for the District National Bank, the 
facts remain that the Sale was consummated qnd that 
the remaining assets of the bank are insufficient to pay 
the debts. j 

In my judgment the facts stated do not authorize the 
Court to assume jurisdiction to determine whether or 
not the Comptroller was correct in his decision that in 
order to pay the debts of the bank it is necessajry now 
to enforce the individual liability of the stockholders. 

Even if the Comptroller’s decision were open to re¬ 
view by this Court the facts stated in the bill indicate 
his decision is correct. j 

The purpose of the legislation is to provide! for a 
speedy liquidation of the Bank’s affairs and prompt 
payment to the creditors. Part of the debts hav0 been 
paid but there is not enough on hand to pay the balance. 
After years of litigation some moneys may be realized 


i 
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from some of the sources mentioned in the bill of com¬ 
plaint. But as between the creditors and stockholders 
the latter should run the risk and suffer the delay. 

If as a result of this litigation anyth ins: should be 
collected over and above the debts, that money of 
course will belong to the stockholders, and ultimately 
they may be repaid. 

Therefore I conclude that the bill of complaint does 
not state facts which would justify the Court in en¬ 
joining the collection of the assessment, and the mo¬ 
tions to dismiss should be granted. 

3—Having held that the averments of the bill do not 
support the main object thereof I think the remaining 
causes of action are unrelated and may not be joined 
in the same suit. 

The claim of the plaintiffs against the Secretary of 
W ar growing out of the sale of the bonds in order to 
pay the deposit of the Philippine Islands Gold Stand¬ 
ard Fund is quite distinct from the claim against the 
Hamilton National Bank growing out of the sale to it 
in September, 1933; and neither of these has any rela¬ 
tion to the claim for excessive costs of administration 
against the officers of the Government. 

The rule in equity is settled that such unrelated 
causes of action may not be joined in the same suit. 
See Loehler v. Auth, 60 App. D. C. 273. 

Therefore I do not pass upon the merits of any of 
those causes of action but sustain the motions to dis¬ 
miss on the ground that the bill is multifarious, with 
leave to amend if desired. 


June 24, 1935. 


Jesse C. Adkins, 
Justice . 
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IN THE 


Umteb States Court of 


FOR THE DISTRICT OF COLUMBIA^ 



January Term, 1936. 


No. 6626. | 

i 

i 

i 


Davis Trust Company, Trustee, et al., j 

Appellants, 

i 

i 

v. ! 

Cary A. Hardee, Receiver, et al., 
Appellees. 

i 

i 


BRIEF ON BEHALF OF APPELLEE HAMILTON 
NATIONAL BANK OF WASHINGTON, D. C. 

i 


STATEMENT OF FACTS. I 

This suit was commenced by the filing by six Stock¬ 
holders of the Federal-American National Bank and 
Trust Company of a bill of complaint, and subse¬ 
quently an amended bill of complaint against the 


i 

i 
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Comptroller of the Currency, the former Conservator 
of the Federal Bank, its Receiver, and the Hamilton 
National Bank of Washington, D. C., for the purpose 
of enjoining the collection of a 100 per cent stock as¬ 
sessment levied on the stockholders by the Comp¬ 
troller on July 5, 1934 (R. 11). Defendants filed mo¬ 
tions to dismiss said amended bill (R. 31-34), which 
motions were sustained (R. 37-38), and from the 
decree sustaining said motions and dismissing the 
amended bill this appeal was prosecuted. 

The gist of the amended bill is that shortlv after 
the bank holiday, and on March 14, 1933, the Comp¬ 
troller of the Currency, acting under the authority con¬ 
ferred upon him by the “Bank Conservation Act”; 
appointed John Toole as Conservator for the Bank; 
that Poole, as Conservator, filed a petition in the Court 
below in which he sought authority to sell on behalf of 
his trust certain assets to the Hamilton National Bank, 
namely, so-called “quick assets” for the sum of 
$2,090,236.97 (R. 4), certain bills receivable for the 
sum of $2,281,005.22 (R. 5), and furniture and fixtures 
for the sum of $49,180.00, or a total of $4,420,422.19 
(R. 4). 

Defendant Hardee was appointed Receiver of the 
Federal Bank November 6, 1933 (R. 7). 

The amended bill then states that the Conservator’s 
powers were limited to the conservation, rather than 
the sale, of these assets; that the Court below was with¬ 
out power to approve the sale thereof; that there ex¬ 
ists no authority of law for a sale by Conservator of 
any assets except for the purpose of conservation; 
that had the sale been made by a Receiver, it must 
have been of all of the real and personal property, 
rather than of a part thereof. 








The amended bill also alleges that the contract be¬ 
tween the Conservator and the Hamilton Bajik was 
never in fact passed upon by the Court because cer¬ 
tain designated schedules of the assets sold ancj trans¬ 
ferred thereunder were not attached to the petition; 
and that the contract of sale to the Hamilton Bank 
was advantageous to that bank but disadvantageous 
to the creditors and stockholders of the Federal Bank, 
because bonds were sold at depressed market |values, 
and because the assets sold had a value higher than 
that which was received for them, and because the 
Hamilton Bank, within a period of one year,! had a 
right to return for purposes of substitution any assets 
considered undesirable, retaining those which lit con¬ 
sidered desirable (R. 4-6). 

The bill then avers that the 50 per cent received 
from the sale ol‘ the assets to the Hamilton Bank and 
made available for distribution to depositors and 
creditors of the Federal Bank was distribute^ with¬ 
out authority of law because the Conservator was 
limited in authority to making available funds that 
were received bv him in the ordinary course oif busi- 
ness (R. 7); that bond assets of the Federal Bahk were 
sold to pay deposits of public funds, and thftt said 
bonds had been illegally pledged, which causedj a loss 
to the Federal Bank (R. 7); that the costs of (Conser¬ 
vatorship and Receivership were excessive (!R. 8); 
that excessive withdrawals had been permitted |r. 8); 
that the Comptroller of the Currency, in deciding not 
to permit the Federal Bank to re-open, valued |its as¬ 
sets at current market prices rather than at bool| value 
subject to normal depreciation, and without regjard to 
market fluctuations (R. 9); that during the month pre¬ 
ceding the closing of the Federal Bank there haft been 
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excessive withdrawals by depositors (R. 8); that the 
Hamilton Bank opened on September 5, 1933, at which 
time it took over the deposit accounts of the Federal 
Bank, which had a value for which no compensation 
was paid by the Hamilton Bank (R. 9), nor was any¬ 
thing paid for the good-will of the Federal Bank (R. 
10); that in refusing to permit the Federal Bank to re¬ 
open, the real estate assets of that bank were ap¬ 
praised and valued on an inadequate basis (R. 9). 

The amended bill then avers that prior to the or¬ 
ganization of the Hamilton Bank, the Comptroller and 
his representatives promised to the Directors and 
Stockholders of the Federal Bank that there would 
be an “orderly and sympathetic conservation and 
liquidation”, and that such representations were 
tantamount to representing that “there would be no 
Receivership or stock assessment” (R. 10); that not¬ 
withstanding all of the things above set forth, on July 
5, 1934, the Comptroller levied a 100 per cent assess¬ 
ment on the stockholders of the Federal Bank (R. 11). 
The amended bill further states that suits have been 
instituted in this District and in West Virginia against 
plaintiffs to collect the assessments (R. 11). 

The amended bill prays that defendants be re¬ 
quired to account and give discovery, and that the Re¬ 
ceiver and the Comptroller be restrained from enforc¬ 
ing the assessment; for accounting, and for general 
relief (R. 11-12). 


ARGUMENT. 

It is respectfully submitted that the court below 
committed no error in sustaining the motions to dis¬ 
miss the amended bill of complaint, for the following 
reasons: 















The Conservator had authority to make the |sale of 
of assets to the Eamilton National Bank, land to 
make the resulting distribution to creditor^ of his 
trust. 

i 

Sec. 203 of Title II of the Act of March 9, 1933, 
known as the “Bank Conservation Act,’’ mak^s pro¬ 
vision for the appointment of a conservator by the 
Comptroller of the Currency, and further provides in 
substance that the conservator shall have “all the 
rights, powers, and privileges” possessed by receivers 
of insolvent national banks, and that “During ttye time 
that such conservator remains in possession of such 
hank, the rights of all parties with respect thereto shall 
* * he the same as if a receiver had been appointed 
therefor.” 

Sec. 5234, U. S. R. S., provides for the appointment 

of a receiver for an insolvent national bank bv the 

•/ 

i 

Comptroller, and that such receiver, under the! direc¬ 
tion of the Comptroller, shall take possession jof the 
books and assets of the bank and collect its debts and 
claims and “upon the order of a court of record of 
competent jurisdiction, may sell or compound all had 
or doubtful debts, and, on a like order, may sell all the 
real and personal property of such association, on 
such terms as the court shall direct * * V’ j 
Sec. 206 of said “Bank Conservation Act’f pro¬ 
vides in substance that the Comptroller m^y re¬ 
quire the conservator to set aside and make iavail- 
able for withdrawal by depositors, on a ratable 
basis, such amounts as in the opinion of the (bomp- 
troller may safely be used for that purpose. 
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(a) Analogy Between Conservator and Receiver. 

It will be noted that the Conservator appointed by 
the Comptroller of the Currency was given, in addi¬ 
tion to the specific rights and powers provided by the 
“Bank Conservation Act,” all the rights , powers , and 
privileges possessed by receivers of national banks, 
and conferred upon such receivers by law. It is also 
provided by said Act that during the conservatorship 
the rights of all the parties with respect to the bank 
shall be the same as if a receiver had been appointed. 
No clearer language could have been used to com- 
plete the analogy between conservator and receiver. 
Both are creatures of statute, and since the conser¬ 
vator is given specifically all of the rights, powers, 
and privileges given to receivers of national banks, 
and is subject to the same duties and obligations, it 
clearly follows that in administering the affairs of the 
conservatorship, the conservator was required to fol¬ 
low the same administrative procedure, and was sub¬ 
ject to be governed by the same legal principles, as are 
applicable to receivers of national banks, and espe¬ 
cially with reference to the right to sell the real and 
personal property of the bank in whole or in part, as 
provided by Sec. 5234, U. S. R. S., as was done. 

(b) The Conservator had Authority to Distribute 
the Funds Received From the Sale of Assets to 
the Hamilton National Bank. 

Sec. 20G of the “Bank Conservation Act” above re¬ 
ferred to, authorized the Comptroller to permit with¬ 
drawal by depositors, on a ratable basis, of such 
amounts as might safely be used for that purpose. 
Appellants contend that such distribution was permis¬ 
sible onlv out of “monev in the hands of the Conserva- 
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tor in the ordinary course of conservation” (jR. 7). 
They contend that the effect of Sec. 206 is to cut down 
the powers and duties outlined in Sec. 203, and to 
limit the fund for distribution to those on hapd, as 
distinguished from those made available as a result of 
the sale. j 

The gist of appellants’ argument, then, is that too 
much was permitted to be paid to the creditors, and 
that such amount as was made available to theip as a 
result of the sale should not have been paid to! them 
until later. A statutory construction of Sec. 2C)j3 and 
Sec. 206, so manifestly unfair and unjust to the jcredi- 
tors, should not be adopted. Sec. 206 clearly contem¬ 
plated a distribution to creditors out of the assets of 
the bank while it was in conservatorship, and peces- 
sarily embraced a distribution not only of assets on 
hand at the time of the appointment of the conserva¬ 
tor, but also of the proceeds of liquidation or collection 
of assets thereafter made. 

The sale of the assets by the Conservator consti¬ 
tuted a liquidation of the same. Sec. 206 did noi pro¬ 
hibit distribution, and did not limit distribution to 
withdrawal by depositors’ checks, but authorized any 
proper method of distribution, including dividend or¬ 
ders, which are in substance depositors’ checks, and it 
was immaterial which method was used, just so the 
depositors and creditors got their money. 

j 

(c) The Court Approved the Sale, as also did! the 
Comptroller of the Currency, and the Statute 
was Thus Complied With in Every Respect.! 

i 

Appellants admit that the sale to the Hamilton! Na¬ 
tional Bank was approved by the court (R. 4); and 
it was approved by the Comptroller (R. 27-28). 

i 

i 


I 

i 

i 
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It cannot be disputed that the clear wording of Sec. 
203 of the ‘‘Bank Conservation Act,'’ construed with 
Sec. 5234 XL S. R. S., provides for and approves of a 
sale of the kind here considered, when it appears to be 
for the best interests of the depositors and creditors. 
This court should not strike down such a sale upon the 
averments appearing in the amended bill, because to 
do so would prefer the convenience of stockholders 
over creditors and work a great injustice to the latter. 

(d) Application by Analogy of Rule Applicable to 
Court Receivers. 

The rule existing in the case of court receivers ap¬ 
pointed to preserve assets of a corporation pendente 
life, applies, by analogy, to the instant ease. That 
rule is that the court may, pending the determination 
of the litigation upon its merits, authorize a sale of 
property by the receiver, when satisfied that it is for 
the best interests of the creditors and other interested 
parties. 

See: 


High on Receivers , 4th Ed. Par. 192. 

First National Rank v. Shedd, 121 U. S. 74, 85, 

86 . 

Wniff v. Superior Court , etc., 110 Cal. 215; 42 
Pac. 638. 

Boston Inv . Co. v. Pacific Shortline Bridge, 104 
Iowa 311, 73 N. XV. 839. 

State v. Southern , 267 S. W. 423. 


The courts have repeatedly upheld the authority of 
the Comptroller of the Currency to make similar sales 
bv receivers. 

mt 
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I 
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See: I 

i 

Fifer v. Williams, 5 Fed. (2) 286. j 
Gockstetter v. Williams, 9 Fed. (2) 354. j 
Ex parte Moore, 6 Fed. (2) 905. j 

Halse v. Argetsinger, 12 Fed. (2) 933; l£ Fed. 

(2) 944. ‘ I 

Jackson v. McIntosh, 12 Fed. (2) 676. j 
Wegman v. Hulse, 27 Fed. (2) 187. j 

In re First N. B. of Billings , 39 Fed. (2) (^63. 
City National Bank v. Fuller, 52 Fed. (2i) 870. 
Barbour v. Thomas, conservator , 7 Fed. Supp. 

271. j 

i 

I 

It is obvious that if all the assets can be sold, as, 
for instance, was the case in Gockstetter v. Williams, 
supra, a portion can likewise be sold. The terins of 
the sale were specifically set forth in the contract ap¬ 
proved in the instant case on September 7, 1933,j upon 
the petition of the Conservator. There is no statutory 
requirement that the Court shall examine either the 
assets or a detailed description thereof, such matters 
being within the discretion of the Court. 

Since the passage of the “Bank Conservation jAct” 
in March, 1933, the Comptroller of the Currency, in 
the exercise of the administrative discretion vested in 
him by law to construe and administer that Actj, has 
authorized and directed, and the courts in all parts of 
the United States have approved, under Sec. 203 of 
that Act and Sec. 5234 U. S. R. S., 271, sales of 

i 

assets in whole or in part, by conservators of national 
banks. j 

i 

Barbour v. Thomas, Conservator, 7 Fed. Sjlupp. 

271. i 

i 

i 

In Harper v. Moran, Receiver , 63 W.L.R. 311,j this 
Court held, page 313, that “The Receiver is the paere 


i 
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instrument of the Comptroller, and the declaration of 
the Comptroller, rather than the Receiver, is the essen¬ 
tial factor in determining the necessity for the assess- 
ment.’- It follows that the Conservator is the mere 
instrument of the Comptroller, and the declaration of 
the Comptroller as to the propriety of the contract 
of sale involved in the case at bar is the essential fac¬ 


tor in determining the propriety of such contract. 

Certainly the office of Conservator is not superior in 
power and dignity to that of Receiver. Counsel for 
appellants, in his brief, at pp. 17-18, contends that a 
Conservator has less power and authority than a Re¬ 
ceiver, and while his argument in this connection, that 
a Conservator can not make a sale of assets, is with¬ 
out merit in view of the provision of Sec. 203 Title II 
of the "Bank Conservation Act/' and of Sec. 5234 U. S. 
R. S., he can not deny that a Conservator is no less 
a mere instrument of the Comptroller than is a Re¬ 
ceiver. 

Appellees contend that under the law, and under 
the authorities, the sale by the Conservator in the in¬ 
stant case to the Hamilton National Bank was valid, 
and can not be assailed by the stockholders in this suit. 


The contract of sale between the Conservator and the 
Hamilton National Bank was not grossly unfair 
to the creditors and stockholders of the Federal 
Bank. 

Referring to the charge that the contract in question 
was grossly unfair, and to the manifest advantage of 
the Hamilton Bank, the attention of the Court is re¬ 
quested to the fact that the contract in question per¬ 
mits the purchaser to return to the seller within a 
period of one year from the date of acquisition and 
delivery of the assets acquired by it from the seller 
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such of the Class A bills receivable as it should con¬ 
sider undesirable to be retained, and to select and re¬ 
ceive from the seller bv wav of substitution available 
cash, Class B bills receivable and/or stocks, bonds and 
similar securities, bills receivable at face value with 
mutual adjustment of interest, stocks, bonds, municipal 

warrants and similar securities listed on anv ^tock ex- 

* 

change or brokers’ board at current market price, 
without regard to par or actual value, etc. 

When the contract of purchase is examined! (R. 18, 
26), it is apparent that its purpose was to enable a 
dividend of fifty per cent to be made to depositors. 
Provisions of said contract not set out in the ajmended 
bill of complaint, but of such nature as completely to 
refute the charge that the agreement was grossly un¬ 
fair to the Federal Bank and grossly advantageous to 
the Hamilton Bank, are found in tlie following provi- 
sions: In paragraph 3 (R. 20) it is provided! that if 
additional unlisted or contingent liabilities shall be 
established for dividend purposes either as general or 
preferred claims against the Federal Bank, or ijf in the 
opinion of the Comptroller of the Currency, the Con¬ 
servator is without sufficient funds on hand from time 
lo time for the expenses and administration! of his 
trust, the Hamilton Bank shall advance, by way of 
purchase price for additional assets, such sums to the 
Conservator as may be deemed necessary by thq Comp¬ 
troller, not to exceed $150,000.00. For this advance, 
the Conservator is to sell the Hamilton Bank addi¬ 
tional assets of a value equal to the amount <j)f such 
advance, with interest at four and one-half per cent 
per annum, but the delivery of such assets is! not to 
be made until, in the opinion of the Comptroller, such 
assets are available, and such delivery is subject to 
the further provision that the assets in question must 


i 

j 

I 

i 

i 
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be redeemed from the loan made to the Conservator 
by the Reconstruction Finance Corporation. It is a 
known fact that all of the remaining assets of the 
Federal Bank were pledged with the Reconstruction 
Finance Corporation to secure a loan, the result being 
that the Hamilton Bank obligated itself to advance 
$150,000 upon no better security than the opinion of 
the Comptroller that assets were available to repay 
such advance, and subject to the further provision that 
such assets must have been released from the pledge 
thereof to the Reconstruction Finance Corporation. 

Having in mind that the Hamilton Bank was a new 
organization, without profit from operation, and with 
no surplus other than that contributed by the sub¬ 
scribers to its stock, it assumed the risk incident to 
such an advance upon security which would have been 
ridiculed had an application for such loan been made 
to any reputable banking house. 

The contract required the Hamilton Bank to pur¬ 
chase bills receivable at face value with adjustment of 
interest to date of transfer (R. 19). No higher price 
could possibly have been obtained for these assets. 
Bonds were to be sold at current market value as of 
date of delivery, subject to adjustment of interest if 
interest bearing (R. 19). Certainly no fairer price 
could have been fixed for the bonds than what they 
were worth on the market. If they had depreciated 
in value, the loss would have been suffered by the Ham¬ 
ilton Bank; it was only fair that it should profit by any 
appreciation in value. 

Certainly, the Comptroller, acting in the interest of 
depositors and creditors, would not have been justified 
in holding these securities for speculative purposes. 

Paragraph 6 of said contract (R. 23) gives to the 
Conservator the right to proceed with the liquidation 


13 


of Class B assets and of any other assets accruing to 
the Federal Bank, and the right to compromise or sell 
any of such assets without the consent of the federal 
Bank, which is a further limitation upon the ifight of 
the Hamilton Bank to return bills receivable in ex¬ 
change for Class B assets. It is obvious that if the 
Conservator should determine to sell anv of such as- 
sets as permitted by paragraph G, they would be the 
assets most readily salable, and the Hamilton Bank 
might well find itself in the position of exchanging bills 

receivable for Class B assets of little if anv value. As 

* 

all of the remaining assets of the Federal Bank were 
pledged with the Reconstruction Finance Corporation, 
the right of return of Class A assets given to the Ham¬ 
ilton Bank, as well as its security for the $150,000 
which it agreed to advance, was necessarily subject to 
the release of these Class B assets by the Recojistruc- 
tion Finance Corporation. | 

Under the law, the Comptroller of the Currency 
could have made an assessment against the stockhold¬ 
ers of the Federal Bank immediately upon the closing 
of that institution, had he determined such assessment 
to be necessary. In the case at bar, there was a delay 
of approximately sixteen months by the Comptroller 
before such assessment was levied. 

It appears from paragraph 4 of the amended bill of 
complaint (R. 3) that the Conservator was appointed 
for the Federal Bank on March 14, 1933. It wjas not 
until August 31, 1933, that the Comptroller approved 
the sale of assets to the Hamilton Bank (R. 27!), and 
it was not until July 5, 1934, that the Comptroller 
made an assessment against stockholders. The delay 
in this matter was really at the expense of de¬ 
positors and creditors, and for the benefit of stock¬ 
holders, and it can not be assumed that the Comp¬ 
troller acted hastily or without due consideration, 
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either in approving the sale of assets to the Hamilton 
Bank, or in making the assessment against stockhold¬ 
ers of the Federal Bank. 

Sufficient time had elapsed after the bank holiday 
declared by the President to permit a restoration of 
confidence and such recovery of securties as prevented 
a sale thereof at sacrifice prices, and as previously 
argued in this brief, the judgment of the Comptroller 
is supreme and not subject to collateral attack or re¬ 
view by the Court, either as to the propriety of the sale 
or the necessity for the assessment. If it be argued 
that this statement must be qualified to the extent of 
saving that it is true onlv in the absence of fraud, it is 
confidentlv asserted that this Court can find no fraud 
in the record. On the contrary, the contract of sale 
when examined as a whole, which is the only proper 
way to determine the question, shows that it was more 
burdensome upon the Hamilton Bank than upon the 
Federal Bank, and that the averment in the amended 
bill, which studiously omits to mention the portions of 
the contract imposing the risk of loss and lack of se¬ 
curity upon the Hamilton Bank, that it was grossly 
unfair to tlje Federal Bank and grossly advantageous 
to the Hamilton Bank, is utterlv without foundation. 

Appellants also complain in paragraph 14 of the 
amended bill (R. 9) that the Hamilton Bank took over 
the existing deposit accounts of the Federal Bank, to 
an extent of fifty per cent thereof, which amounted in 
the aggregate to several millions of dollars and were 
worth a considerable sum of money, and that the 
Hamilton Bank should be required to account to the 
Federal Bank for the reasonable value of these de¬ 
posit accounts. 

Every dollar so deposited might have been 'with¬ 
drawn by the depositor upon the day when the Ham- 
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ilton Bank opened for business. To attempt to value 
the good-will of a closed bank is, in reality, to Attempt 
to place a money value upon the ill will of its jdeposi- 
tors and creditors. The only good-will value of! a bank 
is represented by its solvency and integrity, and it can 
be asserted with confidence that a canvass of the de- 

I 

positors and creditors of the Federal Bank, after that 
institution had been refused permission to ^e-open 
for business, would have failed to discover a Solitary 
instance of good-will for a bank which could ^neither 
pay its debts nor honor the checks of its depositors. 

The amended bill states (R. 6) that the Contract of 
sale under consideration was i{ grossly unfair’'] to the 
creditors and stockholders of the Federal Ban|k. As 
stated above, the sale of assets by the Conservator to 
the Hamilton National Bank was for full value^ with¬ 
out discount, and without shrinkage. Stocks and 
bonds and similar assets were sold at the current mar¬ 
ket price prevailing at the date of delivery (R. 22), 
with interest adjustments where interest bearing. 
Bills receivable were sold at face value with interest 
adjustments to date of transfer (R. 22). No higher or 
better price could have been received from any pur¬ 
chaser. From such a sale nothing but benefit j could 
result, because creditors, entitled to distribution and 
payment ahead of stockholders, had made avijilable 
to them an immediate cash payment such as theyj were 
entitled to receive prior to the bank’s suspension.! The 
fact that some of the securities appreciated in lvalue 
(if that be the fact) after the sale, is immaterial.! Full 
market value at the time of the sale was received for 
all of the assets sold. The Comptroller was not re¬ 
quired to speculate in the assets in the hope that} they 
might later enhance in value, since they might jifst as 
well have decreased in value, for all that could bejfore- 
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seen. The Comptroller had authority to direct the 
making of the sale upon complying with certain 
legal requirements. He did comply with such require¬ 
ments, both he and the Court finding that the sale teas 
for the best interest of all concerned. That sale 
should be upheld. 

In paragraph 5 of the amended bill (R. 3-4), it is 
averred that the ‘‘quick assets” of the Federal Bank 
were agreed to be sold to the Hamilton Bank for the 
sum of approximately $2,090,236.97. 

On page 18 of appellants’ brief, the statement is 
made, in support of the contention as to the unfair¬ 
ness of said contract, that bonds were to be sold at 
current prices as of the date of delivery with adjust¬ 
ment of interest where interest bearing, without re¬ 
gard to actual value, par value, or on assets actually 
securing the same prior market prices, prospect of 
increased market prices, or even actual market value, 
as distinguished from current prices; plaintiffs below 
then aver, on information and belief, that a bloc of 
Federal Farm Loan Bonds increased two per cent in 
market price since the date of the sale to the Hamilton 
Bank “with a profit of approximately $150,000.00 to 
the defendant Hamilton National Bank, and a conse¬ 
quent loss to the Federal Bank, its depositors, credi¬ 
tors and stockholders, of that sum * * *.” 

We cannot find any such averments on page 8 of 
the record, to which refrence is made in appellants’ 
brief. But the amended bill does state, in paragraph 
3 (R. 4) that the total value of the “quick assets” was 
$2,090,236.97. Two per cent of this total amount is 
$41,804.74, so that if all of such “quick assets” had 
consisted of Federal Farm Loan Bonds, an increase 
in value of two per cent would have amounted to ap¬ 
proximately $42,000.00. By what 















metic the figures of $150,000.00 were arrived at is im¬ 
possible of comprehension, and it goes without! saying 
that all of the quick assets were not Federal Farm 
Loan Bonds. 

And it is significant upon the question of good faith 
in charging fraud, that in Acker v. Hamilton, Receiver, 
No. 6620 in this Court, involving substantially the 
same question as presented in the case at Bar, the 
averment was made that the alleged unlawful sale of 
the Federal Farm Loan Bonds by the Conservator of 
the District National Bank occasioned a loss of Exactly 
the same percentage (2%), and the same sjum of 
money ($150,000.00), as in the case at bar, although 
in the Acker case the “quick assets” were 4L452,- 
1S2.86, instead of $2,090,236.97, as in the case alt Bar, 
and 2% of the District Bank’s “quick assets” amount 
to approximately $29,000.00, instead of approximately 
$42,000.00, as in this case. j 


Stockholders cannot attack the Comptroller’s find¬ 
ings and decisions upon the questions of insol¬ 
vency of the bank and appointment of a Reiver, 
or the necessity for an assessment and the alnount 
thereof, his decisions and action in that regard 
being final. 

The averments of the amended bill amount to| stat¬ 
ing that the bank is not insolvent, and that if the as¬ 
sets are given proper valuation, and if all of the claims 
of the bank are pursued and exhausted, there woqld be 
ample funds with which to pay all debts and a; divi¬ 
dend left over for the stockholders; and hence an as¬ 
sessment is not necessary (R. 9). This conclusion is 
based on the averments of the bill that 
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The stockholders are entitled to an account¬ 
ing from the Hamilton National Bank of as¬ 
sets sold by the Conservator (R. 4) because 

(a) the Conservator had no authority in law to 
make the sale (R. 4-5); 

(b) the sale, if lawful, should have been of all, 
and not a portion of the assets (R. 5); 

(c) the contract of sale was improperly approved 
by the Court (R. 5); 

(d) the contract of sale was unfair to the stock¬ 
holders and advantageous to the Hamilton 
National Bank because certain assets were 
sold at their market rather than their in¬ 
trinsic value (R. 5) : 

Bonds were sold to pay secured deposits of 
Government funds, which bonds had been 
illegallv pledged, which caused a loss to the 
bank (R. 6); 

The costs of conservatorship and receiver¬ 
ship have been exorbitant and the organiz¬ 
ing the Hamilton National Bank was largely 
at the expense of the Federal Bank, all of 
which, if accounted for, would make an as¬ 
sessment unnecessary (Par. 11-R. 8); 
Unusual withdrawals by depositors were per¬ 
mitted (Par. 12-R. 8); 

That in refusing to permit the Federal Bank 
to reopen, its assets were valued at current 
market values rather than intrinsic values 
(Par. 13-R. 9); 

That the Hamilton National Bank took over 
the deposit accounts of the Federal Bank 
without payment therefor (Par. 14-R. 9); 
That the Hamilton National Bank acquired 
the goodwill of the Federal Bank without pay¬ 
ment therefor (Par. 15-R. 10); 

That the real estate of the Federal Bank was 
under-appraised (Par. 16-R. 10); 
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i 
i 
i 

j 

All of this amounts to stating that upon a i proper 
accounting of the various matters complaine^i of in 
the bill, there would be no necessity for an assessment. 
That this is the theory of the bill is further Empha¬ 
sized by the following language occurring therein: 

“that the defendant Hamilton National Bank 
should be required to make account to the Fed¬ 
eral Bank, for the fair and reasonable purchase 
value of said deposit accounts in whatever sum 
the Court may find to be proj^er.” (R. 9+10) 


The bill of complaint states in Par. 11 (R. i)) that 
upon an accounting there will be no necessity jfor an 
assessment ; in Par. 6 (R. 5) that if the assets had 
been properly sold there would be no necessity for 
an assessment ; in Par. 10 (R. 7) that if suitsj to re¬ 
cover illegal preferences were filed and pursued there 
would be no necessity for the assessment; in Par. 11 
(R. 8) that if the expenses of conservatorship cind re¬ 
ceivership were accounted for there would be nonneces¬ 
sity for the assessment; in Par. 12 (R. 8) that if illegal 
withdrawals permitted prior to suspension were re¬ 
covered there would be no necessity for the Assess¬ 
ment; in Par. 13 (R. 9) that if the examination used 


as a basis of finding insolvency had been on the basis 
of intrinsic values rather than current market Values 

i 

there would be no necessity for the assessment; in 
Par. 14 (R. 9) that if the value of deposit accounts of 
the Federal Bank were accounted for there would be 
no necessity for the assessment in Par. 15, (R. 10) that 
if the good-will of the Federal Bank were accounted 
for there would be no necessity for the assessment; 
in Par. 16 (R. 10) that if the real estate were re- 
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appraised there would be no necessity for the assess¬ 
ment. 

All of the above averments, contained in the bill are 
nothing’ more than reasons advanced why the Comp¬ 
troller’s finding as to insolvencv and the necessitv for 

V-/ w » 

an assessment were wrong, and as such constitute mere 
collateral attack which are not permitted. 

Whether appearing as a defense to a suit at law 
in which the shareholder is a defendant, or whether 
asserted directly in a suit in equity in which the share¬ 
holders are plaintiffs, such averments as those appear¬ 
ing in the bill are nothing more than an attempt to 
attack collaterally the Comptroller’s finding of insol¬ 
vency and the necessity for the assessment. Such a 
collateral attack can not be made either as a defense 
in a suit at law against a stockholder to enforce the 
assessment, or directly in an equity proceeding such as 
this. A collateral attack against the Comptroller’s 
finding of insolvency, the necessity for the appoint¬ 
ment of a receiver, and the necessitv for an assess- 
ment, will not be permitted, whether set up as a de¬ 
fense to a law action or whether appearing in an 
equity proceeding concealed in the form of a direct 
attack. 

The finding of the Comptroller of the Currency and 
resulting determination of the existence of insolvencv, 
the necessity for the appointment of a receiver, and 
the necessity for an assessment and the amount there¬ 
of, are the equivalent of a judicial determination which 
can not be collaterally attacked. 

Kennedy v. Gibson, 8 Wall. 498. 

Casey v. Galli, 94 U. S. 673. 

National Bank v. Case, 99 IT. S. 628. 

Richmond v. Irons, 121 U. S. 27. 
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Bushnell v. Lei and, 164 U. S. 684. 

Forrest v. Joe A*, 294 U. S. 158-733. j 
Collins v. Caldwell, 29 Fed. (2) 329. | 

Chase v. 7/aZZ, 30 Fed. (2) 195. j 

Crawford v. Gamble, 57 Fed. (2) 15. I 
Miller v. Stock, 65 Fed. (2) 773. j 

Wannamaker v. Edisto Bank, 62 Fed. (2) 696. 
Sehram v. Schwartz, 68 Fed. (2) 699. | 

/?. F. Emery dt Co. v. Wilkinson (C. C. A. Okla. 

1934), 72 F. (2) 10. j 

Barbour v. Thomas, 7 Fed. Supp. 271. 

j 

I 

Tlie action of the Comptroller is binding upon the 
bank, its stockholders, depositors and creditor^. 

Barbour v. Thomas, 7 Fed. Supp. 271-276-277. 
Crawford v. Gamble, 57 Fed. (2) 15. 

F. F. National Bank of LaGrande , Ore., v. PoZe, 
2 Fed. Supp. 153. j 

TF?7son v. Await, 2 Fed. Supp. 465. 

Libertij National Bank v. McIntosh , 16 Fjed. (2) 
906. ! 

Washington National Bank of Tacoma v. FeAZe.s, 
57 Fed. 870. 

Case# v. GaZZi, 94 U. S. 673. 

The rules above announced are supported by all the 
decisions above and many more that could bq cited, 
and have been specifically approved by this Cpurt in 
the recent case of Harper v. Moran, 64 Appeal^ D. C., 
210; 76 Fed. (2) 980. 

As stated above, the whole argument advanced by 
appellant stockholders is that the appointment by the 
Comptroller of a receiver for the bank based on his 
finding of insolvency, and the levwing of an assessment 
by the Comptroller based on his finding of the neces¬ 
sity therefor, were all premature because, hhd he 
waited, and had lie given different valuations to the 


I 


I 

i 




22 


bank’s assets, and had he pursued all its claims and 
causes of action, the creditors would have been paid in 
full, and a substantial amount would have remained 
over for the stockholders. As stated, this argument 
is not the law, and such an attack should not be per¬ 
mitted in this proceeding. 

The receiver has the right to collect the stock as¬ 
sessment immediately without awaiting the result 
of any of the claims or causes of action mentioned 
in the bill of complaint. 

As hereinbefore stated, the gist of the amended and 
supplemental bill of complaint is that if certain claims 
and causes of action of the Federal Bank were pur¬ 
sued and recovered, and if certain accountings were 
made to the stockholders, the appointment of a re¬ 
ceiver and the levving and collection of the stock as- 
sessmenf would be unnecessary. Appellees take the 
position that the Comptroller has the right under the 
statutes to collect the full amount of the assessment 
now; and that if upon pursuit of the various claims 
and causes of action and refunds claimed to be due to 
the bank it should appear that the assessment was un¬ 
necessary in whole or in part, the law affords ample 
protection to the stockholders. 

Section 197, Title 12 U. S. C. A., provides in 
effect that when every creditor of a failed national 
bank shall have been paid in full, together with 
expenses of the receivership, a meeting of the stock¬ 
holders may be called, at which shall be deter- 
mined whether the receivership shall be continued or 
whether an agent shall be elected to liquidate the in¬ 
terests of the stockholders. An elaborate system is 
provided for protecting the stockholders’ interests, 
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i 

and the return of any money that they may have paid 
on their stock assessment, which is unnecessary for 
use in liquidating the debts of the bank, isj by law 
amply secured. 

The Courts have repeatedly held that as between 
the stockholders and the creditors, the convenience of 
the latter is to be preferred. ! 

In a recent pronouncement on this subject, the 
Court of Appeals for the Fourth Circuit has!held in 
Broderick v. American General Corporation, |71 Fed. 
(2) 864, at pages 869-870, as follows: j 

j 

“Liquidation presupposes the prompt and] speedy 
conversion of assets to cash in the interests of 
creditors, and the right to enforce and collect the 
assessment should not be subject to defeat by the 
mere balancing of the opposing opinions and views 
of expert witnesses upon the questions of Ireason- 
able values. If it should ultimately appdar that 
the assessment was unnecessary in wholfe or in 
part, the stockholders are entitled to share) in any 
remaining surplus. Banking Law, paragraph 79. 
As between the stockholder and the creditor, it is 
the convenience of the latter that is preferred by 
the courts.” (Italics ours.) 

I 

j 

This pronouncement is no different than tha| which 
has been laid down by our highest courts since 1869. 
For instance, in Kennedy v. Gibson, 8 Wall. 498, at 
pages 505-506, the Supreme Court said: 

‘‘It would be attended with injurious consequences 

to forbid action against the stockholders injitil the 

precise amount necessary to be collected shall be 

formally ascertained. This would greatlV pro- 
* 1 A 

tract the final settlement, and might be attended 
with large losses by insolvency and otherwise, in 
the intervening time. The amount must d°P CI1 d 


i 
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in part upon the solvency of the debtors and the 
validity of the claims. Time will be consumed in 
the application of these tests, and the results in 
many cases can not be foreseen. The same re¬ 
marks apply to the enforced collections from the 
stockholders. A speedy adjustment is necessary 
to the efficiencv and utilitv of the law; the interests 
of the creditors require it, and it was the obvious 
policy and purpose of Congress to give it. If too 
much be collected, it is provided by the statute that 
any surplus which may remain after satisfying all 
demands against the association, shall be paid over 
to the stockholders. It is bettor they slnmlft pay 
wore than may prove to be need at than that the 
evils of delay should be encountered .” (Italics 
ours.) 


In Richmond v. Irons , 121 U. 8. 27, at page 50, the 
Supreme Court said: 

“The intention of Congress evidently was to pro¬ 
vide ample and effective remedies in all the speci¬ 
fied cases for the protection of the public and the 
payment of creditors, by the application of the 
assets of the bank and the enforcement of the lia- 
bilitv of the stockholders.” 


In Studebaker v. Perry , 184 U. S. 258, at page 262 
the Supreme Court again said: 

“In many instances, the value of the bank's as¬ 
sets might make it altogether probable that but a 
small portion of the stockholders’ contribution 
would be needed. To require payment in full of 
money which might be held for years while the 
bank’s affairs were being wound up, and then be 
returned without interest, would certainly be a 
hardship upon the shareholders. If, to avoid that 
hardship, the Comptroller should postpone the 
assessment until he could fully inform himself of 















the condition of the bank’s affairs, in tl}e time 
that might thus elapse, some of the stockholders 
might become insolvent or remove their property 
from the reach of legal proceedings, and thus a 
loss be thereon upon the creditors. ] 

“There is nothing in the language of the sections 
involved to compel us to adopt a view of the law 
which would result in such manifest inconve¬ 
niences. ’ ’ j 

i 

In Liberty Bank v. McIntosh, 16 Fed. (2) j)06, at 
page 90S, it was held: j 

“This act can have but one meaning, and paving 
regard to the importance of its subject platter, 
and the delicate duties to be performed, positive 
and quick action, when found necessary, is con¬ 
templated looking to the winding up and ((losing 
of insolvent national banks. The convenience of 
large numbers of the public perhaps affected by 
what is to be done, and the serious disturbance of 
business conditions liable to be involved, 'would 
seem to justify and warrant this grant of powcv 
to an official of the dignity and importance of the 
Comptroller of the Currency.” j 

i 

! 

In Crawford v. Gamble, 57 Fed. (2) 15, at page 17, 
the Court said: j 

j 

“7/c (the stockholder) must pay promptly] when 
called upon, and if it should eventuate that the 
assessment or any portion thereof is not needed,, 
it will be returned. Any other attitude would de- 
stroy public confidence and lessen the security 
which the creditor and depositor has a right to 
expect.” (Italics ours.) 

In Miller v. Stock, 65 Fed. (2) 773, the Courtisaid: 

j 

“We are admonished by the Supreme Court that 
it is the duty of Federal Courts to act protnptly 
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in aiding the Comptroller in enforcing the liabil¬ 
ity of shareholders, that Court saying in Ken¬ 
nedy v. Gibson et ah, 8 Wall. 498, 505, 19 L. Ed. 
476: ‘A speedy adjustment is necessary to the ef¬ 
ficiency and utility of the law; the interests of the 
creditors require it, and it was the obvious policy 
and purpose of Congress to give it.’ And in 
Korbly v. Springfield Inst, for Savings, 245 U. S. 
333, 38 S. Ct. 88, 90, 62 L. Ed. 326, this language 
is virtually repeated, the statutory provisions 
being referred to, as intended ‘to promote its 
plain purpose of expeditiously and justly wind¬ 
ing up the affairs and paying the debts of such 
unfortunate institutions. . . .’ In pursuance 
thereof, we act with promptness in disposing of 
this case and no longer delaying the enforcement 
of the Comptroller’s assessment made September 
28, 1931.” 

The case of Wilson v. Await, 2 Fed. Supp. 465, al¬ 
though a District Court decision, was carefully con¬ 
sidered. In that case the court refused to enjoin the 
collection of a stock assessment and assigned as one 
reason therefor that the stockholders were precluded 
from dealing with the assets of the bank in any way 
while the receivership continued, because, when all the 
creditors are satisfied and protected, the stockholders 
are likewise protected by having the remaining assets 
turned back to their control. 

This rule has been recognized by this Court in the 
case of 1Jar per v. Moran, supra, holding: 

“If we are correct in this, nothing more need be 
added, for it has been definitely determined that 
when the Comptroller of the Currency appoints a 
receiver for a defaulting or insolvent national 
bank he may also call for a ratable assessment 
upon the stockholders, without a previous judicial 
ascertainment of the necessity of the appointment 










of a receiver or of the existence of the liabilities 
of the bank. Bushnell v. Leland, 164 U. S. i6S4, 17 
S. Ct. 209, 41 L. Ed. 598: In re Chehvood, 165 U. S. 
443, 17 S. Ct. 385, 41 L. Ed. 7S2.” 

i 

Xot onlv was it intended that the assessment Ishould 
* 

be quickly available to the creditors, but it has been 
repeatedly held that Congress intended that the! credi¬ 
tors of these insolvent banks should have the protec¬ 
tion and security of the double liability, and that tech¬ 
nicalities of the law should not be countenanjced in 

i 

order to deprive them of it. The dominant thought of 
the statutes creating double liability, and of the deci¬ 
sions construing them, is protection of creditors. As 
was said in Korbly v. Springfield Institution fo\r Sav¬ 
in qs, 245 U. S. 330 at page 333: j 

! 

“From the earliest days of the administration of 
the National Banking Act to this case attempts 
have been made in many forms to give t|o it a 
technical construction which would so restrict the 
powers of the Comptroller as to greatly! delay 
and impede the settlement of the affairs [of in¬ 
solvent banks. But this court has uniformly de¬ 
clined to narrow the act by construction, and has 
placed a liberal interpretation upon its provisions 
to promote its plain purpose of expeditiously and 
justly winding up the affairs and paying the debts 
of such unfortunate institutions.’’ 

i 

And in Ileiden v. Cremin , GG Fed. (2) 943-944 :| 

“The parties primarily protected by the Rouble 
stock liability and for whose benefit it exists are 
the creditors of the bank.” 

i 

And in Christopher v. Norvell, 201 U. S. 216-225: 

“Such statutory liability was created for the pro¬ 
tection of creditors, and in order to strengthen 
the bank in the confidence of the public.” 
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And in Skeeden v. City of Marion, 64 Fed. (2) 721- 
726 affirmed 291 U. S. 262: 

‘‘It is well to bear in mind that the business of 
banking is so intimately connected with the public 
interest that Congress and the legislatures may 
prohibit it altogether, or may prescribe the con¬ 
ditions under which it may be carried on. In the 
exercise of that legislative power there is mani¬ 
fested in all the legislation bearing on American 
banking a disposition to throw every possible safe¬ 
guard around the rights and interests of general 
depositors and to treat them all fairly, equitably 
and impartially.” 

The gist of all these cases is that as between stock¬ 
holder and creditor, the convenience of the latter will 
be preferred in the administration and liquidation of 
the insolvent estate; and that the stockholders must 
pay the double assessment promptly when called upon 
so to do by the Comptroller of the Currency, so that 
this fund may be quickly available for the benefit of 
creditors, the stockholders to be repaid later out of 
such assets as may remain after the claims of deposi¬ 
tors and creditors have been fullv satisfied. 


The sale of assets by the Conservator to the newly 
organized Hamilton National Bank was valid and 
proper. 

In Paragraphs 7 and 8, inclusive, of the bill (R. 6-7) 
the sale of assets by the Conservator of the Federal 
Bank to the Hamilton Bank is attacked for the reasons 
heretofore outlined. This form of sale was not un¬ 
usual, and, as stated in this brief, the plan under which 
this sale was made has been resorted to by the Comp¬ 
troller of the Currency for many years to relieve simi- 
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lar situations. In the case of Barbour v. Thomas, 7 
Fed. Supp. 271, the Court upheld that sale, arid said, 
page 276: 

i 

I 

“In a suit brought by him for that purpose, a 
stockholder is not permitted to defend on the 
ground that the bank is not insolvent nor the lack 
of necessity for the stock assessment. These are 
administrative matters determined bv thelConm- 
troller of tlie Currency and binding on the court 
in actions between the receiver and stockholders. 
Crawford v. Gamble, 57 Fed. (2) 15, (C. C.iA. 6); 
Liberty National Bank v. McIntosh, 16 Fbd. (2) 
906 (C. C. A. 4); Deweese v. Smith, 106 Fed. 438, 
66 L. I\. A. 971 (C. C. A. 8), and affirmed 187 U. S. 
638, 23 S. Ct. S45, 43 L. Ed. 344; Casey v. Galli, 91 
U. S. 673, 24 L. Ed. 168; Christopher v. Xiorvell, 
201 U. S. 216, 26 S. Ct. 502, 50 L. Ed. 732, £ Ann. 
Cas. 740; Kennedy v. Gibson, 75 IT. S. (8 l\Yall.) 
498, 19 L. Ed. 476/’ | 

j 

I 

Furthermore, the Courts have approved suclij sales. 
In the case of Gockstetier v. Williams, 9 Fed. (2) 354, 
a sale by the receiver of all the assets of the baijk was 
held to be valid; and it would logically follow jtliat a 
sale of a portion of the assets would likewise be! valid 
if made for proper purposes. I 

In the case of City National Bank v. Fuller, 52 Fed. 
(2) 870, the Court of Appeals for the 8th Circuit said, 

p. 873: | 

| 

“It has become something of a custom of national 
banks to take over other banks in failing circum¬ 
stances and this has received the approval 6f the 
Comptroller of the Currency. If the transaction 
is a fair one, it is in the public interest. 1 This 
court in Schofield v. State National Bank of] Den¬ 
ver, Colorado, 97 Fed. 282, held the taking] over 







30 


of the assets and the assumption of liabilities of 
another bank was within the power granted to di¬ 
rectors of national banks by section 24 (7) Title 
12, U. S. C. A. supra. In construing a transaction 
between two national banks in First National 
Bank v. Harris, 27 Fed. (2) 117, 124, this court 
said: ‘It was an out and out sale of assets in 
consideration of an assumption of liability with 
an accounting over for any surplus realized.’ 

“See also Wyman v. Wallace, 201 U. S. 230, 26 
S. Ct. 495, 50 L. Ed. 738; Hightower v. American 
National Bank, 263 U. S. 351, 44 S. Court 123, 6S 
L. Ed. 334; American National Bank v. Commer¬ 
cial National Bank (C. C. A.) 254 Fed. 249; 
George et al. v. Wallace (C. C. A.) 135 Fed. 285; 
Bishop v. 11. S. (C. C. A.) 16 Fed. (2) 410; Ders- 
chied v. Andrew (C. C. A.) 34 Fed. (2d) 884. 
“Without further discussion, we mav sav that in 
our judgment the transaction between the First 
National and the Citv National was not, in view 
of the approaching insolvency of the City Na¬ 
tional, mltra vires. Because of our holding there 
was no novation, the question we have been dis¬ 
cussing* might be superfluous, were it not that in 
sustaining the decree of the trial court we desire 
to make clear our position that the transaction 
between the banks was in our judgment a legal 
one.” 

It is urged in the instant case as one of the prin¬ 
cipal grounds of relief that certain causes of action of 
the bank have not been pursued, such as the illegal 
pledging of assets to secure deposits of departments 
of the Government (R. 7), alleged excessive withdraw¬ 
als by depositors prior to suspension (R. 8) and al¬ 
leged excessive expenditures of conservatorship and 
receivership (R. 8); and that if such claims are pur¬ 
sued, there will be no necessity for payment of the 
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assessment (R. 8). Upon a set of facts sinjilar in 
principle the Court said in Barbour v. Thomas) supra, 
at page 276: ! 

j 

“Neither does the c-ourt concede that the! stock¬ 
holders can stand by until the conservator, with 
the approval of the court, sells a part of jhe as¬ 
sets, and then challenge the wisdom of the sale 
in a suit to enforce the statutory liability. |It has 
been held that the failure of a receiver to Realize 
all he could out of assets, his delay in collecting, 
do not constitute a proper defense to a jsubse- 
quent assessment bv the receiver. Beckham v. 
Hague, 38 Misc. 606, 78 N. Y. S. 79. I 

“Judge Sanborn in Deweese v. Smith (C. (K A.) 
106 Fed. 438, 445, 66 L. R. A. 971 (C. C. JL 8), 
affirmed 187 U. S. 638, 23 S. Ct. 845, 47 L. Ed. 344, 
in a case where the defense was based on aii alle¬ 
gation that the assessment was to make j good 

losses sustained bv the receiver and for which 

%> 

the shareholders were not liable, said: ‘But this 
question is not open to litigation in this jease, 
under the acts of Congress and the decisions of 
the courts to which reference has been madje the 
Comptroller of the Currency constitutes a ijuasi 
judicial tribunal, to whose exclusive determina¬ 
tion Congress has intrusted the decision. *j * * 
His decisions of questions within his jurisdiction 
are like the decisions of the land department! and 
of other quasi judicial tribunals, impervious to 
collateral attack, and open to avoidance by) the 
court only in a direct attack upon them on| the 
grounds of clear error of law, fraud, or mistake.’ 
“Other cases of like effect are Kennedy v. Gib¬ 
son, 75 U. S. (8 Wall.) 498, 19 L. Ed. 476; Craw¬ 
ford v. Gamble, 57 Fed. (2) 15 (C. C. A. 6); (Mil¬ 
ler v. Stock et al., 65 Fed. (2) 773, 90 A. L, R. 
1061 (C. C. A. 3).” | 




i 

i 
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We respectfully urge on this point that the sale 
made bv the Conservator of the Federal Bank to the 
Hamilton Bank was proper and necessary, and re¬ 
sulted in the payment of an immediate dividend of 50% 
to depositors and creditors, without the delay incident 
to liquidation, and should not be stricken down by such 
evasive and general language as is contained in the bill 
of complaint. 


The motions to dismiss did not admit the conclu¬ 
sions of law and of fact contained in the bill of 
complaint and improperly pleaded therein, nor 
were the averments of fraud and other improper 
conduct sufficient to justify the granting of the 
relief prayed. 


When the amended bill of complaint is considered, 
it is apparent that the substantial averments con¬ 
tained therein, and upon which the right to the 
relief prayer is predicated, amount chiefly to con¬ 
clusions of law and of fact, have no probative 
value, and are not admitted by the motions to dis¬ 
miss. For instance, the averment in Par. 3 of the 
bill (R. 3) that “Plaintiffs are advised * * * 

that the rights, powers, and privileges so referred 
to were and are limited to the conservation as distin¬ 
guished from the disposition of the assets so placed in 
the hands of the conservator,” is a conclusion of law; 
the averment in Par. 7 of the bill (R. 4) that “the 
action of the Court therein was in no sense judicial, 
and the entire proceeding was entirely and purely ad¬ 
ministrative” is a collateral attack on the Court’s de¬ 
cree referred to, and a mere conclusion of law; the 
averment in Par. 8 of the bill (R. 4) that the plaintiffs 
are “entitled * * * to an accounting” is a conclusion 
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of law; the averment in Par. 8 (R. 4) that ‘1 There 

was and is no authority of law for the sale bv |a con- 

servator * * * 7 ’ is a conclusion of law; the averment 

in Par. 8 (R. 5) that “it could only have been ja sale 

* ' * of all of the real and personal propertyf 7 is a 

conclusion of law; the averments in Par. 8 of the bill 

(R. 5) constitute a collateral attack on the Court’s 

decree of September 7, 1933; the averment in Pa|r. 8 of 

the bill (R. 5) that the sale “was grossly unfair!” is a 

conclusion of law; the averment in Par. 8 of the bjill (R. 

7) that the “Bank Conservation Act” was limited to a 

distribution of money “in the hands of the conservator 

in the ordinary course of conservation and does not 

* 

include funds acquired bv the sale of assets,” aid the 
averment that “there was no authority of law fpr the 
making* of any contract for any such purposeP are 
conclusions of law. 

Similarly, the averment in Par. 8 of the bill (R. 6) 
that certain assets “had a value verv much higher 
than that at which tlicv were assumed to be sold” is 
a conclusion of fact; the averment in Par. 11 of tl|ie bill 
(R. 8) that the “expenses of the conservatorship and 
the receivership have both been excessive, exorbi¬ 
tant and extravagant” is a conclusion of fact; the 
averment in Par. 12 of the bill (R. 8) that “withdraw¬ 
als of depositors were very unusual and excessive in 
amount ” is a conclusion of fact. All of these iaver- 

i 

ments are mere conclusions without any facts sjiown 
upon which the truth of the conclusion can be predi¬ 
cated. They are mere phrases, mere epithets, jmere 
conclusions of the pleader. A motion to dismiss'does 
not admit matters thus ill pleaded. j 

Chamberlain Machine Works v. United States, 

270 U. S. 347. 
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Amide v. Mortgage Security Corp., 30 Fed. (2) 
359. 

Green v. Hayes, et al., 11 Pac. Rep. 719. 

Burris v. Adams, et at., 31 Pac. 565, 566. 

Bank of United States v. Smith, 11 Wheaton 
171,172. 

Keigwin eases in Equity Pleading and cases 
cited therein, pages 36*7, 368. 


Furthermore, it will be noted that no attempt is 
made by the bill of complaint to charge fraud. 

Hence, the whole ground for obtaining relief and 
resisting payment of the assessment is in the nature 
of an admission ot (a) ownership of stock; (b) finding 


oi insolvency and the appointment of a receiver by the 
( omptroller; (c) existence of the assessment; but ap¬ 
pellants seek to avoid the effect of these admissions 
by pleading general conclusions and evasive phrases, 
with no supporting facts to show fraud or abuse of 
official discretion by the Comptroller of his subordi¬ 


nates. 


Injunctive relief should not be granted against a 
public officer performing a public duty. 

It is an elementary proposition of law that courts of 
equity will not restrain public officers by injunction 
from performing official acts which thev are bv law 
required to perform, or from performing official acts 
within their official and administrative discretion, 
where the facts upon which the right to injunction de¬ 
pends are doubtful. 32 C. J. 240. 

The receiver of a failed national bank appointed by 
the Comptroller of the Currency is an officer of the 
United States (In re Chetwood, 165 U. S. 443; Port 
Newark National Bank v. Waldron, 46 Fed. (2) 296), 
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and he is an agent or instrument of the Comptroller 
and subject to his instructions ( Kennedy v. Gibson, 
8 Wall. 498; Lehman v. Spurway, 58 Fed. (2) | 227). 
Hence, the receiver defendant and appellee iii this 
case is an officer of the United States, performing pub¬ 
lic duties under the direction of an administrative of¬ 
ficer of the executive branch of the United States 
Government. The performance of such public cluties 
should not be lightly enjoined. 

In Liberty Bank v. McIntosh , 1G Fed. (2) 90G, an at¬ 
tempt was made in an equity suit to declare the ap¬ 
pointment of the Comptroller’s receiver void, atid to 
enjoin the levy and collection of a .stock assessment. 
There had been in that case a sale of assets for dn as¬ 
sumption of liability under a contract of liquidation. 
The trial court refused to enjoin the Comptroller, but 
later in the second cause granted an injunction pend¬ 
ing decision of the appeal of the first cause, j The 
Court of Appeals for the 4th Circuit held that the 
trial court erred in granting an injunction to stay pro¬ 
ceedings that had been instituted by the Comptrpller, 
stating in its opinion, page 909: 

“His jurisdiction in respect to all matters prop¬ 
erly within his discretion is exclusive, and jhe is 
in respect thereto in no manner amenable to any 
Court, nor is his action subject to review therein. 
“The decisions of the Comptroller of the Cur¬ 
rency are not subject to collateral attack * * * such 
matters one and all being exclusively within and 
judgment and discretion of the Comptroller] and 
as to which he acts in a quasi judicial capacity.” 

In the case of W anamaker v. Edisto National fyank 
of Orangeburg , supra, suit was brought in equity by 
certain stockholders for the purpose of enjoining the 


l 
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Comptroller’s receiver in the collection of a stock 
assessment. The bill was dismissed on motion to dis¬ 
miss. The facts in that case are very similar to those 
in the case under discussion. The Court said, at page 
TOO: 


“The attempt in the bill to vacate the appoint¬ 
ment of the Receiver made by the Comptroller 
of the Currency and to enjoin the collection of 
the assessment upon the shareholders authorized 
by him, must likewise fail. We are dealing here 
with the extent of the power of the Comptroller 
to appoint a receiver for an insolvent bank and 
to call for a ratable assessment upon its share¬ 
holders * * *; and it is settled that the determi¬ 
nation as to the solvency of a national bank, and 
the necessity for an assessment against its share¬ 
holders, and the amount thereof, is committed ex¬ 
clusively to the judgment and discretion of the 
Comptroller, and it is not subject to judicial re¬ 
view. ’ 9 

In the case of Wilson v. Await, 2 Fed. Supp. 465, 
upon hearing on motion to dismiss, the Court refused 
to enjoin the Comptroller from collecting a stock as¬ 
sessment. After reviewing the authorities, the Court 
said, at page 467: 

“I amj therefore, of opinion that this Court is 
without jurisdiction to enjoin the receiver from 
collecting the assessment upon shareholders.” 

In the recent case of United States National Bank 
of LaGrande v. Pole, 2 Fed. Supp. 153, the facts are 
strikingly similar to those in the instant case. A suit 
in equity was brought to enjoin the appointment of a 
receiver for the plaintiff bank. After reviewing the 
statutes and discussing the discretionary powers of 


















the Comptroller, the Court sustained a motion to dis¬ 
miss, stating, at page 157: 

“The only two decisions involving an attempt to 
prevent the Comptroller from action by injunc¬ 
tion, which have been called to the Court’s atten¬ 
tion, are squarely contrary to the position of the 
plaintiff. Each opinion holds that wher|e the 
Comptroller has acted upon a question of fact 
within his jurisdiction, the determination! is a 
finality, and is not subject to review ill the 
Courts.” 


It is respectfully submitted that the bill of com¬ 
plaint in the instant case did not set forth anvi facts 
which were sufficient in law to justify the Court below 
in enjoining enforcement of the assessment levied by 
the Comptroller of the Currency for the benefit of 
creditors. 


i 

Speedy action is necessary in collecting the assess¬ 
ment in order that the rights of the depositors 
may be protected. 

In Miller v. Stock (C. C. A. 3) supra , the Court 
said: 

i 

“We are admonished by the Supreme Cour| that 
it is the duty of federal courts to act promptly in 
aiding the Comptroller in enforcing the liability 
of shareholders, that court saying in Kennedy v. 
Gibson, et al., 8 Wall. 498, 505, 19 L. Ed. 476; 
‘A speedy adjustment is necessary to the efficiency 
and utility of the law; the interests of the Credi¬ 
tors require it, and it was the obvious policy and 
purpose of Congress to give it’; and in Kprbly 
v. Springfield Inst, for Savings, 245 U. S. 333, 3*8 
S. Ct. 88, 90, 62 L. Ed. 326, this language i3 vir¬ 
tually repeated, the statutory provisions l^eing 
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referred to, as intended ‘to promote its plain pur¬ 
pose of expeditiously and justly winding up the 
affairs and paying the debts of such unfortunate 
institutions. * * *’ ” 

‘‘In pursuance thereof, we act with promptness 
in disposing of this case and no longer delaying 
the enforcement of the Comptroller’s assessment 
made September 28, 1931.” 


In that case the argument was advanced bv the com- 
plainant that the assets might be sufficient to pay the 
debts of the association, and that the bank was solvent. 
The Court i disposed of these contentions by saying 
(page 774): 


“In view of these decisions it is clear the alleged 
defenses of an assertion that the assets of the bank 
were sufficient to pay its debts, that the bank was 
solvent!, the contention that the comptroller had 
no sufficient evidence to warrant the appointment 
of a receiver or to justify the making of an assess¬ 
ment, do not constitute a valid defense in a suit to 
enforce shareholders’ liabilitv to assessment.” 


It is the duty of the Comptroller of the Currency 
to wind up the affairs of these unfortunate institu¬ 
tions advantageously and expeditiously for the benefit 
of the depositors and other creditors, so that the great¬ 
est possible amount can be paid to them on their claims 
at the earliest possible date —Hulse v. Arget singer, 
12 Fed. (2) 933; Gockstetter v. Williams, 9 Fed. (2) 
354. And as has been said before, if more is paid than 
is necessary to pay these debts, abundant provision 
is made and protection given for repayment of any 
such excess to the stockholders. 
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The amended bill is multifarious. 


i 


i 

i 

i 

i 


In Par. 10 of the bill (R. 7-8) it is averred that bond 
assets of the bank were sold at a loss to pay secured 
deposits of Government funds, which bonds liacj been 
illegally pledged, and that without an accounting [plain¬ 
tiffs are unable to make demand upon defendants to 
bring suit to redress these grievances. 

It is obvious that the Hamilton Bank has nothing 
to do with this matter. It could neither bring such suit 
as plaintiff, nor be a proper party defendant thereto. 

Therefore, this being a totally unrelated matter so 
far as the Hamilton Bank is concerned, the bill iS mul- 
tifarious, and the lower Court had this question before 
it in our motion to dismiss. (Par. 13' of said Motion— 
R. 36.) | 

It is a general rule that a bill in equity should em¬ 
body only one cause of complaint, which exists against 
the same parties, relates to a single subject matter, 
grows out of one transaction and calls for a jingle 
plan of relief. Any departure from this rule mak^s the 
bill multifarious. See cases in 21 C. J. 413 andjFed¬ 
eral cases gathered in Title 28, Section 721, notjes to 


21 ct seq. 

In the amended bill it was sought to restrain the col¬ 
lection and enforcement of the assessment, and, this 
was the main relief prayed. The Hamilton National 
Bank was made party defendant, but surely it ^ould 
have nothing to do with the enforcement of the assess¬ 
ment. Nor is there any unity of subject matte j- be¬ 
tween enjoining the assessment and collecting the vari¬ 
ous claims of the bank arising out of the pledge of 
assets to secure Government deposits. 

The scope of the amended bill was too great and the 
Court below committed no error in holding that] the 


I 

I 


i 
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bill was multifarious insofar as the unrelated causes 
of action were concerned. 

If any representations had been made by the Comp¬ 
troller or his officers or employees, such repre¬ 
sentations would not be a defense to enforcement 
of the assessment. 

In Par. 17 of the bill (R. 10) it is stated that the 
Comptroller and his representatives assured stock¬ 
holders that if the plan for organizing the Hamilton 
National Bank should be perfected ‘‘there would be 
an orderly and sympathetic conservation and liqui¬ 
dation.” 

Representations, if actually made by the Comptrol¬ 
ler of the Currency or his employees, can not be set 
up by stockholders to defeat a stock assessment. 

IIawkhis v. Swan, 52 Fed. (2) 688, 690. 

Scott v. DeWeese, 181 II. S. 202, 213. 

In re Plain State Bank, 258 X. AY. 783. 

Pane v. Jones, 7 Fed. (2) 541. 

Huff v. Page, 2 Fed. (2) 544. 

Witters v. So ivies, 32 Fed. 130, 138. 

Heath v. Turner, Banking Coni., 77 S. AY. Rep. 
(2) 9. 

The averments regarding expenses of administration 

are mere conclusions. 

In Par. 11 of the bill (R. 8) it is stated on informa¬ 
tion and belief that the expenses of conservatorship 
and receivership have been excessive, and that the cost 
of organization of the Hamilton National Bank were 
larsrelv defraved out of assets of the Federal Bank. 
These averments state at most the pleader’s conclu¬ 
sions, there being no facts averred from which such 
conclusions could be drawn. But admitting for argu- 
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ment only, even though improperly pleaded, thie truth 
of such averments, the courts have held that no ac¬ 
counting* of such expenses could be had, such matters 
being within the administrative discretion of the! Comp¬ 
troller of the Currency, and not subject to review by 
the Courts. j 

In Altman v. McCUnlock , 20 Fed. (2) 226, a jsuit in 
equity was brought to secure an accounting from a 
receiver of a national bank for expenses of adminis¬ 
tration. The Court said, page 232: j 

i 

“The first branch of the case relates to thq mat¬ 
ter of accounting, and in this respect the account¬ 
ing sought relates only to what the receive^ him¬ 
self had done in connection with the administra¬ 
tion of his duties, and the specific thing to which 
the prayer of the petition is directed is the mat¬ 
ter of expenses of the receivership. In tl^is re¬ 
spect the administration of the receivership; is by 
the act committed to the Comptroller of thq Cur¬ 
rency exclusively, and he has as much authority 
in the matter of incurring and authorizing* the 
necessary expense as would a court in adminis¬ 
tering a receivership before it.” 

i 

In Wilson v. Aivalt f 2 Fed. Supp. 465, a suit] was 
brought in equity to enjoin enforcement of an assess¬ 
ment, and an accounting by the receiver was sbught 
by the stockholders. This accounting was by the 
Court refused. ! 

i 

In Barbour v. Thomas, 7 Fed. Supp. 271 (thq De¬ 
troit case), an attempt was made to defeat liability 
for assessment by alleging dissipation of the assets 

of the bank bv the Conservator. The Court saiid in 

* 

this connection, page 276, 277: ! 

“The creditors are in no way responsible foil the 
alleged shrinkage of assets bv the allegedly iille- 

I 

i 

i 

i 
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gal holidays, or by the acts of the Conservator. 
The statutory liability of stockholders is immedi¬ 
ately available for creditors when there are valid 
debts made by the bank and the Comptroller is 
satisfied that it is necessary to make the levy to 
satisfy the debts. It would be a novel proposi¬ 
tion if a bank stockholder could defeat the credi¬ 
tors by showing’ the assets were dissipated 
through the acts of the officers appointed to ad¬ 
minister them. Such a principle would make it 
necessary for the courts to review every act of 
such officers and make the cost of collecting the 
assessment greater than any amount that could 
be collected. The statute makes no provision for 
the relief of bank stockholders on account of dis¬ 
sipation of assets. But the liability is definitely 
created when there are valid debts of the bank 
and no funds available to pay them in full. 

The stockholders have been guilty of laches. 

The organization of the Hamilton National Bank 
and the resulting sale to it of assets of the Federal 
Bank by the Conservator was common knowledge even 
prior to the approval of the contract of sale by the 
Court on September 7, 1933. 

Prior to the filing of this case, the dividends had been 
distributed, the assets had long since been transferred, 
and the Hamilton National Bank was well launched 
as a financial institution. Appellants knew all this 
time of the plan to organize a new bank, and effect a 
Wile of assets. 

If they had objected to the sale, that was the 
time to make their objection known, and not after 
the assessment had been levied. During this time 
the position of vendor and vendee had substan¬ 
tially changed, and the assets sold had been con¬ 
fused and co-mingled with the assets of the Hamilton 







National Bank and with the assets of the sii other 
banks sold at the same time. It is apparent that the 
stockholders slept on their rights and that tl^ey can 
not now require an accounting, or a segregation of 
the assets of the Federal Bank, since in most cases 


such a segregation would be a practical impossi¬ 
bility. The appellant stockholders stood by and 
permitted this sale to go forward with ample oppor¬ 
tunity to intervene. They should not now be per¬ 
mitted to voice their objection. As was said by the 
Court in Barbour v. Thomas, supra, p. 276: j 


“Neither does the Court concede that the j stock¬ 
holders can stand by until the Conservator, with 
the approval of the Court, sells a part of the as¬ 
sets, and then challenge the wisdom of tlfe sale 
in a suit to enforce the statutory liability.” 

i 

The question of laches is especially important, as af¬ 
fecting appellee Hamilton National Bank. The Record 
discloses that the purpose of this sale was to permit 
an immediate dividend of fifty per cent to the deposit¬ 
ors in the Federal Bank. 

Appellants stood by, permitted the Hamilton: Bank 
to pay for the assets, and permitted the proposed divi¬ 
dend of fifty per cent to be paid to the depositors, and 
made no objection to the transaction until the Comp¬ 
troller levied an assessment upon stockholders. 

The question as to laches does not depend uporj mere 
lapse of time, but upon the ‘ 4 change in the condition or 
relations of the property or the parties,’’ as empha¬ 
sized in Galliher v. Cadivell, 145 U. S. 368. i 

It is significant that appellants do not seek a ijescis- 
sion of the purchase by the Hamilton Bank of the 
assets in question, which would involve placing the 






44 


Hamilton Bank in status quo, including the refund of 
dividends paid to depositors, and this, in itself, is a 
recognition of the changed situation of the parties and 
the resultant applicability of the doctrine of laches. 

As to the necessity for averments in plaintiffs’ bill 
excusing delay in the filing thereof, reference is made 
to Wood Vi Carpenter , 101 U. S. 135, in which case the 
question was determined upon demurrer to a replica¬ 
tion. The replication alleged that certain judgments 
upon which the plaintiff had brought suit, to which suit 
a plea of the statute of limitations had been interposed, 
had been obtained fraudulently and by conspiracy and 
perjury; that they were in favor of the defendant’s 
brother, and were for the purpose of preventing de¬ 
fendant’s creditors from resorting to his property; 
that plaintiff had no knowledge of the facts so con¬ 
cealed until a few weeks before the commencement of 
the suit. The Court Held these allegations insufficient 
as an excuse for not bringing the suit within the period 
of limitation, and said (quoting Kenned if v. Greene , 
Myl. & K. 722): 

“Whatever is notice enough to excite attention 
and put the party on his guard and call for in¬ 
quiry, is notice of everything to which such inquiry 
might have led. When a person has sufficient in¬ 
formation to lead him to a fact, he shall be deemed 
conversant of it.” 

We ask attention to the statements in Appellants’ 
brief, page 21, that on May 21, 1933, the Committee on 
Reorganization of the Federal Bank sent two circular 
letters one to the depositors and one to the stockhold¬ 
ers informing them that if the plan for the reorgan¬ 
ization of the Hamilton Bank was not consummated, 
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a Receiver would be appointed for the Federal Bank 
and an assessment levied against its stockholders, etc. 
Appellants’ brief refers to R. 59-67 as authority for 
this statement. There are no such pages in the record 
in this cause, nor have we been able to discover) any 
such letters in this record. We submit, however, 1 that 
if these letters were, in fact, sent, appellants ha<jl no¬ 
tice of the proposed sale to the Hamilton Bank as ^arly 
as Mav 21, 1933, and we confidentlv assert that!they 
cannot remain silent until a stock assessment is ^nade 
by the Comptroller, the sale having been consumniated 
and its proceeds distributed in the meantime, andjthen 
be heard to object in a court of equity. 

| 

CONCLUSION. ! 

I 

It is respectfully submitted that the Court qelow 
committed no error in dismissing the amended bill of 
complaint, and that the decree below should b(j; af¬ 
firmed. | 

Roger J. Whiteford, 

P. II. Marshall, 

of Washington, D. C\ 
Attorneys for Appellee 
Hamilton National j^ank 
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<Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA | 
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January Term, 193G. 
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Davis Trust Company, Trustee, et al., Appellants , 

v. i 

j 

Cary A. Hardee, Receiver of the Federal-American 
National Bank and Trust Company, et als., Appellees. 


BRIEF OF APPELLEE, J. F. T. O’CONNOR, COjKP- 
TROLLER OF THE CURRENCY OF THE 
UNITED STATES. 


On behalf of J. F. T. O’Connor, Comptroller of the 
Currency of the United States, counsel for said jap- 
pellee adopts the brief filed herein on behalf of Car}| A. 
Hardee, Receiver of the Federal-American National 
Bank and Trust Company of Washington, D. C. In 
the companion case of Acker et al. v. Hamilton , Re- 
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ceiver , et al Xo. 6G20, pending in this court, which 
arises out of a state of facts substantially identical 
with those in the instant case, the Comptroller of the 
Currency, through his general counsel, appears on the 
brief, wherein the questions vital to this appeal are 
fully discussed. It is intended, therefore, for the con¬ 
venience of the court, to present briefly the following: 


I. 

Stockholders cannot attack the Comptroller’s findings 
and decisions upon the questions of insolvency 
of the bank and appointment of a receiver, or the 
necessity for an assessment and the amount there¬ 
of, his decisions and actions in that regard being 
final. 


As pointed out in the briefs in both the Acker and 
instant case, a conservator appointed by the Comp¬ 
troller of the Currency was vested with, in addition to 
the specific rights and powers provided by the ‘‘Bank 
Conservation Act”, all the rights, powers and privi¬ 
leges possessed by receivers of national banks and con¬ 
ferred upon such receivers by law. It is also provided 
by said Act that during the conservatorship, the rights 
of all parties with respect to tlie bank shall be the same 
as if a receiver had been appointed. Section 203 of 
Title II, Act of March 9, 1933, (Bank Conservation 
Act); Section 5234, U. S. R. S., (192, Title 12, U. S. C.). 
Therefore, it clearlv follows that in administering the 

7 • O 

affairs of the conservatorship the conservator was re¬ 
quired to follow the same administrative procedure 
and was subject to be governed by the same legal prin¬ 
ciples as are applicable to receivers of national banks. 

It is well settled that the finding of the Comptroller 
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of the Currency and resulting determination Of the 
existence of insolvency, the necessity for the appoint¬ 
ment of a receiver and the necessity for an assessment 
and the amount thereof, are the equivalent of a judicial 
determination which cannot be collaterally attacked. 

V Forrest v. Jack, 294 U. S. 158; i 

Kennedy v. Gibson, 8 Wall. 498; j 

Casey v. Galli, 94 U. S. 673; j 

* National Bank v. Case, 99 U. S. 628; ! 

N* Richmond v. Irons, 121 U. S. 27; 

Nv ^ Bushnell v. Leland, 164 U. S. 684; 

Stephens v. Hamilton, (C. C. A. 7, 1936), 81 Fed. 

(2d) 324; | 

Collins v. Caldwell, 29 Fed. (2d) 329; j 
Chase v. Hall, 30 Fed. (2d) 195; j 

Crawford v. Gamble, 57 Fed. (2d) 15; I 
Miller v. Stock, 65 Fed. (2d) 773; 

Wanna maker v. Edisto Bank, 62 Fed. (2d) 1696; 
Sehram v. Schwartz, 68 Fed. (2d) 699; j 
B. F. Emery <£ Co. v. Wilkinson, (C. C. A. Okla. 

3934), 72 Fed. (2d) 10; ! 

Barbour v. Thomas, 7 Fed. Sup]). 271. j 


The action of the Comptroller is binding upon the 
bank, its stockholders, depositors and creditors. ! 

Harper v. Moran, 69 App. D. C. 210; 76 jFed. 

(2d) 980, 982, 983; | _ 

Barbour v. Thomas, 7 Fed. Supp. 271, 276, 277; 
Crawford v. Gamble, 57 Fed. (2d) 15; 

U. S. National Bank of LaGrande, Ore. v. If ole, 
2 Fed. Supp. 153; 

Wilson v. A wait, 2 Fed. Supp. 465; 

Liberty National Bank v. McIntosh, 16 Fed. 

(2d) 906; j 

Washington National Bank of Tacoma v. Kettles, 
57 Fed. 870; I 

Casey v. Galli, 94 U. S. 673. 

Stephens v. Hamilton, (C. C. A. 7,1936), 81 Fed. 
(2d) 324. ! 
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II. 

Alleged unusual and excessive withdrawals of deposi¬ 
tors no ground for delaying collection of assess¬ 
ment liability as between receiver and share¬ 
holder. 

The allegations in appellants’ bill concerning the 
foregoing can in no way affect the Comptroller’s right 
and duty to proceed promptly against the shareholders 
for the collection of the assessment liability. As shown 
by the cases cited above, the Comptroller’s right to so 
proceed cannot be collaterally attacked or delayed by 
the shareholders. Where preferential withdrawals have 
been permitted, the Comptroller of the Currency will 
direct the Receiver to bring appropriate action for 
their recoverv, which has alreadv been done in many 
instances, but as heretofore stated, any such withdraw¬ 
als can in no manner affect the Comptroller’s right and 
duty to promptly collect the assessment from the share¬ 
holders. 

Respectfully submitted, 


George P. Barse, 

General Counsel for ihe 
Com pi roller of the Cur¬ 
rency of the United States. 

J. H. Brewer, Jr., 
Assistant Counsel. 




